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Employee Pension Rights When Plants 
Shut Down: Problems and Some 
Proposals * 


When plants shut down many employees lose not 
only their jobs but also their pension rights. Under 
present court doctrines, accumulated pension credits 
can be lost even when the separated employees are 
within a few months of qualifying for retirement. 

Most private group pension plans are based upon 
employment with a single employer. Between eighteen 
to nineteen million employees are under such plans. 
Retirement benefits are available only to employees 
who reach retirement age while still employed by that 
employer, and then only if they have accumulated 
the specified years of service in that one company, 
frequently ten, fifteen or even twenty years. Separa- 
tion from the employer with a plan prior to reaching 
normal retirement age (usually sixty-five) or early 
retirement age (typically sixty, with the same or great- 
er length of service required to qualify for benefits) 
obviously prevents meeting the age prerequisite for 
benefit eligibility. An indeterminate but substantial 
number of plans covering significant groups of em- 
ployees also provide “vested rights” to benefits to 
employees separated before normal or early retire- 
ment age who meet specified length-of-service condi- 
tions. Even where vesting is provided few of those 





* Condensed from an article by Merton Bernstein, published in 
76 Harvard Law Review 952-981 (March 1963) and printed with 
permission from Harvard Law Review. Copyright © 1963 by the 
Harvard Law Review Association. Business address: The Harvard 
Law Review Association, Gannett House, Cambridge 38, Massa- 
chusetts. Single copy price $1.50. 
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separated have the service and attained-age to qualify. 
Annuity plans prescribe that plan termination will re- 
sult in the vesting of rights to benefits in accordance 
with credited service. Trusteed plans are required 
so to provide by Treasury ruling. But these plans 
frequently do not specify what occurrences constitute 
termination. 

Uniformly the courts have declined to hold that a 
plan has in fact terminated before it terminates either 
in accordance with its specific terms or by the em- 
ployer’s declaration, even where large segments of 
a company’s operations are discontinued and substan- 
tial groups of employees are separated. As a result, 
the pension credits of large numbers of ex-employees 
are rendered valueless. 


I. WHAT THE COURTS DO 


The litigated cases fall into three categories. In 
the first group, of which Gorr v. Consolidated Foods 
Corp. is illustrative, employees sought a judicial dec- 
laration that an annuity plan was terminated before 
their separation from employment so as to precipitate 
the vesting of their accumulated pension credits. The 
appellate court refused to hold that the plan had 
terminated because the acquiring company had con- 
tinued the plan and the employment of a number of 
the predecessor’s employees, and because none of 
the conditions specified in the plan for termination 
had occurred. The court stressed that the plan de- 
tailed several conditions upon which termination 
would occur but did not include the mass unemploy- 
ment accompanying a merger or a department shut- 
down or curtailment. 

The court’s reasoning seems quite unrealistic. The 
consequence of continuing the plan and denying bene- 
fits to the separated employees was the transfer of 
all the contributions already made for them to the 
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employer’s account to defray the premiums the em- 
ployer was obligated to pay toward the annuities for 
employees continued in service (“returns applied”). 
Thus, the result was to continue the plan for the 
remaining employees, who still had to satisfy the re- 
tirement or vesting provisions before they would re- 
ceive any benefits, and to relieve the successor employ- 
er of very substantial future payments for the 
continuing plan. 

In Bailey v. Rockwell Spring & Axle Co., ex-employ- 
ees formerly under an annuity contract plan sought 
a declaration that the closing of the employer’s plant, 
comprising one division out of seventeen, constituted 
a termination of the plan as to employees of that 
plant, although the other sixteen plants continued in 
operation and the plan continued in effect for em- 
ployees in them. Under the plan, discontinuance of 
contributions would terminate it. But discontinuance 
was held to mean nonpayment of contributions for 
all employees. The court did not discuss whether the 
separated employees’ complete loss of pension bene- 
fits was a frustration of the plan, but did emphasize 
that neither of the two specific conditions of plan 
termination had occurred. 

In a second group of cases, employees sought a 
declaration that a trusteed plan had terminated, at 
least as to them, and, further, that in order to prevent 
defeat of the plan’s purpose, equity should declare 
all service credits vested. In George v. Haber, the 
Kaiser-Frazer Company’s major plant was shut down 
and ninety-five per cent of the 11,000 employees were 
separated. Some 1,100 former employees sought a 
declaration that the plan was thereby terminated, but 
the court refused it. Because some 450 employees re- 
mained at work and the plan had not been declared 
at an end by company or union, the court felt that 
the purposes of the plan still could be fulfilled. Not 
much later, all employment ceased. Yet the plan was 
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never declared terminated by the union or company 
which established it. They amended the plan to pro- 
vide benefits for already separated employees whose 
service, including credit for layoff time, was at least 
five years. 

In Schneider v. McKesson & Robbins, Inc., the 
closed unit was but one of several dozen and employed 
only 172 employees, a very small fraction of the 
several thousand employed by the company. Only a 
few of the 172 employees transferred to other com- 
pany jobs, and the remainder, many with substantial 
service and a few close to retirement age, were sep- 
arated without any pension benefits. Here, too, the 
employees were unsuccessful in their claim that the 
plan had terminated partially as to them, for there 
was no specific provision in the plan to support their 
claims, and the plan and the bulk of the company’s 
employment continued. The court was impressed by 
the “voluntary” nature of the plan. 

In the third group of cases, plaintiffs, recognizing 
that the plan would not be judicially declared termi- 
nated before their separation, sought to establish that 
they were entitled to be considered employees despite 
the employer’s notice of discharge. In Local 2040, 
Int’] Ass’n of Machinists v. Servel, Inc., a large plant, 
one of several operated by Servel, was shut down and 
all of its employees discharged prior to its sale. The 
trusteed plan, which also covered the other company 
plants, continued in operation. The plaintiffs, who 
would have achieved eligibility for benefits during 
the life of the collective bargaining agreement, argued 
that they should be deemed laid off. They also con- 
tended, unsuccessfully, that they had not been dis- 
charged for “just cause.” The court did not accord 
them employee status; hence they were disabled from 
attaining retirement age while still employed by 
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Servel as required by the provisions of the plan. The 
reasoning and result seem unusually harsh and for- 
malistic. The court held that the right of the employer 
to discharge them for economic reasons took preced- 
ence over their claim to seniority status which other- 
wise seemed supported by the agreement. 

In only one case have separated employees succeed- 
ed in obtaining a judicial declaration that a discon- 
tinuance and sale of one company division affected 
pension plan termination as to them, thereby bringing 
into play the termination-vesting provisions of the 
plan itself. The plan and an associated profit-sharing 
plan covered the employer’s two divisions, which were 
held to be separate and distinct despite some elements 
in common. About an equal number of salaried per- 
sonnel from each division participated in the plans; 
when the one division was sold and discontinued, al- 
most all of its plan participants were separated with- 
out vested rights. The substantial and significant 
change in the employer and the large-scale separa- 
tion of employees—fifty per cent of all employees, 
only seven of whom were under the plan—caused the 
court to say that the plan was “discontinued” for 
that division. 

These cases raise the question whether there are 
more appropriate legal bases for distributing the pen- 
sion burdens of shutdowns and like occurrences; and 
more particularly, whether there is a method of sal- 
vaging some pension values for separated employees 
which will not impose substantial and unexpected 
burdens upon employers. 


II. PENSION PLAN CONTRIBUTIONS VIEWED AS LABOR 
COSTS AND COMPENSATION 


In the early days of retirement programs, it was 
common for the employer merely to have a “practice” 
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of paying benefits to superannuated employees or to 
have an unfunded “plan” which was expressly 
terminable at the will of the employer, and the bene- 
fits of which were entirely within the discretion of 
the employer. The courts characterized such pensions 
as gifts and gratuities and employees had no enforce- 
able rights to them even after retirement. However, 
these practices and doctrines gave way to plans with 
funding, fixed benefits, and the legal status of con- 
tracts. It remains for the courts to recognize in pen- 
sion cases that plan contributions are a kind of 
compensation. 

Since the Inland Steel case the courts and National 
Labor Relations Board have held pension plans to be 
“wages” and, in addition, “condition[s] of employ- 
ment” under the Labor-Management Relations Act of 
1947 and its predecessor, the Wagner Act. The doc- 
trine of Inland Steel is well established but the pen- 
sion cases discussed in this article do not cite it. 
Significantly, the plan in Inland Steel was promul- 
gated unilaterally by the employer several years be- 
fore the union sought to bargain about it. The demand 
to bargain did not turn the contributions and the 
pension plan into “wages”; rather, it was the nature 
of the inducement by the company to the employees 
and the value of the contributions and the benefits 
to the employees which made them “wages.” 

Recognition of employer contributions to pension 
plans as a form of employee compensation is absent 
from the shutdown cases discussed in this article. Had 
the courts taken notice of the realities of collective 
bargaining and the complex of statutes, regulations 
and decisions which are based upon the notion that 
employer contributions to pension plans are a form 
of compensation, they might have given consideration 
to a theory of recovery based on the principle of 
restitution. 
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III. QUASI-CONTRACT AS A THEORY OF RECOVERY 


A. The Restatement’s Formulation 


No court has passed on a clear-cut allegation that, 
the contracts comprising the pension plans aside, there 
is a right of recovery on a theory of quasi-contract 
for the value of that part of the separated employees’ 
services for which the plan contributions were to be 
compensation. 

The doctrine of unjust enrichment is rooted in cases 
in which building-repair or personal-service contracts 
are partially performed but completion becomes im- 
possible. 

The contract conditions for normal retirement in 
a pension situation and those of life care in the life- 
service cases are somewhat similar. Both sets of con- 
ditions call for personal service over an extended pe- 
riod and both provide in terms that the benefit will 
be gained only by service to the end of the period 
specified. But, there also are differences. In the life- 
care cases, the purpose of the promisor is to induce 
lifelong service. The purposes of the pension-offering 
employer are not so single nor simple. 

Age and service conditions often are not designed 
to encourage long service; the benefit-eligibility condi- 
tions usually are present, primarily or in part, to 
provide limits upon plan cost. If there can be recovery 
for partial performance in the life-care cases where 
full satisfaction of the life-service condition was the 
primary desire of the defendant, it would seem that 
in the pension situation where inducement of long 
service often is not the employer’s motive recovery 
on the basis of quantum meruit is even more justi- 
fiable. 

It does not seem sensible or fair to say that non- 
performance of the age or service conditions by the 
employee extinguishes all of his rights and credits 
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under the plan when it is the employer who prevents 
performance because it no longer wants the fulfill- 
ment of these conditions. The Restatement rule in 
favor of quantum meruit recovery applies where the 
defendant had wanted or could receive performance 
at the time of breach. If the defaulting plaintiff in 
such a case can recover, it makes even more sense for 
a blameless plaintiff to recover despite his nonper- 
formance of the condition where the condition has 
become meaningless and unwanted by the employer. 

Section 468(1) of the Restatement of Contracts 
seems to state the last hurdle presented by contract 
conditions to a quantum meruit recovery. 

The first inquiry is whether the benefit of the per- 
formance is received as it progresses. As Williston 
points out, the benefit is normally so received in con- 
tracts of service. The arrangement of which bar- 
gained pension plans are a part would seem not to 
be different. The employer’s pension contribution is 
traded for wages or some other economic benefit 
which is enjoyed on a current or short-term basis. 
In addition, the employer charges its contribution to 
current operations. A reasonable conclusion is that 
in most situations the benefits of pension plans are 
received by employers during the whole period of 
employment and that, in effect, the employee and his 
union representative regard contributions as a form 
of current compensation, albeit to be enjoyed at a 
later time. Hence, plan benefits are popularly and 
technically designated as deferred compensation. 

Williston’s second test is: are the performance and 
promise of about equal value or are they so dispro- 
portionate that the transaction is like a bet? If they 
are equivalent it is inferable that full performance 
was not regarded by the parties as the sine qua non 
for recompense. From the employer’s point of view, 
all of the employees’ services in the aggregate are 
roughly valued at the total of the cash wages and 
fringe benefits they have been able to exact. When 
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plans are bargained, there is nothing to suggest that 
unions regard or treat them as involving wagers. 


B. Actuarial Considerations 

A paper by an eminent actuary, Dorrance Bronson, 
presents situations in which plant and unit shutdowns 
could be treated as “partial terminations” for which 
separated employees would receive vested benefits. 
It was Bronson’s experience that plans generally are 
silent as to these possibilities. But his analysis of 
various methods of according benefits to separated 
employees in such situations suggests that their 
claims have a strong measure of equity and are actu- 
arially manageable. 

It is appropriate then to consider the actuarial as- 
pects of mass separations. Employee turnover is a 
basic variable about which assumptions are made in 
estimating pension plan costs and expected liabilities. 
Indeed, benefit rates are determined only after their 
estimated cost is computed. 

The rates of turnover in the service table employed 
in the actuarial computations for a plan are supposed 
to average out the periods of high and low turnover 
over the several decades during which it is assumed 
the plan will operate. Actuarial computations for a 
pension plan assume continuation of the enterprise, 
at least until the last retirement of present employees. 
Actuaries and plan consultants make no explicit as- 
sumptions as to expected or possible plant or unit 
shutdowns. It seems reasonable to conclude that the 
employer did not count upon reduced plan costs due 
to the shutdown and that similarly the employees 
did not assume the risk of plant and unit shutdowns. 

The courts, however, read plan provisions which 
explicitly negate employee rights in the plan or fund 
prior to full satisfaction of the conditions of eligi- 
bility as indications that the employees did assume 
all the risk of nonconformance with those conditions. 
Provisions of this sort are more or less standard in 
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plans, whether insured or trusteed; sometimes they 
are side by side or actually joined with declarations 
to the general effect that no employee has any “right, 
title or interest” in any contributions or any part of 
the plan; broader clauses declare that the employees 
have no interest in the fund and no right of action 
against it. The purposes of such provisions are: to 
keep the plan from becoming embroiled in garnish- 
ment proceedings and lawsuits; to protect the em- 
ployee from using his retirement income in advance 
of retirement; and to preclude claims by employees 
who quit or are involuntarily separated before achiev- 
ing eligibility. But this is not to say that they were 
intended to be applied in extraordinary situations of 
mass separations. At such a time literal enforcement 
of the very same provisions might be palpably un- 
fair and defeat rather then foster plan purposes. 

Courts would do well, therefore, to ascertain the 
purpose of these provisions and interpret them in ac- 
cordance with those purposes, which often are more 
limited than the words intimate. All that is suggested 
here is that these provisions, as with the eligibility 
provisions themselves, be subjected to the test of 
actual intent, which may require parol evidence. All 
of these provisions should be assessed in the light 
of the whole transaction and relationship of the par- 
ties. 

It may be argued that the employer runs the risk 
of low turnover and consequently higher-than-expected 
pension costs, and therefore should be given the bene- 
fit of higher-than-expected turnover and consequent 
lower-than-expected pension cost. But in most circum- 
stances the higher pension costs of low turnover 
would be more than offset by the substantial savings 
of the considerable costs which turnover involves— 
costs of separating employees, recruiting and training 
replacements, and the lower efficiency of unseasoned 
workers. 
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It also might be objected that quantum meruit re- 
coveries for employees separated in shutdowns and 
mergers would enable any separated employee to sue 
successfully for that part of his compensation pur- 
portedly consisting of the value of his earned pension 
credits. Such a broad application would increase the 
costs of plans beyond those contemplated and would 
make plans for units with heavy normal turnover 
prohibitively expensive or at least unattractive. The 
short and simple answer to this objection is that un- 
just enrichment does not result when individuals or 
small groups of employees are separated, because 
gains from such turnover are reasonably contemplated 
and employees do assume the risk of losing pension 
credits because of such common separations. 

The general rules governing quantum meruit call 
for a clear demonstration that the risk which pre- 
vents full performance was assumed by the plaintiff. 
There is no reason for applying a more onerous rule 
to employees under pension plans. If employees lose 
their pension expectations to a degree not contem- 
plated by them, by the plan or by the employer, and 
if the employer benefited by their partial perform- 
ance, recapturing contributions or premium payments 
beyond their reasonable expectations, it seems reason- 
able to say that the employer is unjustly enriched. 


C. Considerations in Regard to Bargained and Non- 
bargained Plans 

The plans in McKesson & Robbins, Consolidated 
Foods Corp., and Rockwell Spring were not bargained. 
In each instance satisfaction of the specified condi- 
tions of eligibility were held to be the sole basis for 
benefits. It does not seem appropriate to limit the 
employees’ rights to contract terms which in fact they 
did not negotiate. Nor is it fitting to give broad 
interpretation and wide applicability to powers em- 
ployers unilaterally reserve to themselves. In any of 
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these situations, what alternatives do employees re- 
alistically have? They either take the plan with all 
the protections the employer may put in for itself, 
or leave it and lose the entire benefit of the plan. 
That is not much of a choice. But the courts have 
consistently found that the language of the plan is 
the controlling consideration in ascertaining employee 
rights, as if the plan were a contract whose terms 
were decided upon by equal dealing at arm’s length. 
In fact, no such dealings occur. There is palpable 
inequality of knowledge and competence. 

Does it follow that under a bargained plan employ- 
ees should be held to its exact terms even when there 
is “mass” severance? Where a plan is bargained, 
it would seem appropriate to look at the assumptions 
upon which the bargain was based. The purpose of 
such scrutiny is not to see whether the literal mean- 
ing of the plan can be modified, but to see whether 
the plan assumptions preclude a noncontractual re- 
covery on the basis of unjust enrichment. 

One would suppose that the plaintiff-employees 
would have the burden of proving unjust enrichment 
and of negating any inferences to be drawn from the 
plan contrary to the rights asserted. If the gains to 
the employer from separation seem substantially in 
excess of what it planned for in the way of turnover, 
courts, especially juries, might require little proof on 
the question of the effect of the agreement. 


IV. THE CHOICE OF REMEDIES 


Although other solutions to the problems posed 
may be more effective, the courts may contribute to 
the amelioration of the problems presented, especially 
as the other solutions are not imminent. 


A. Can Unjust Enrichment Be Judicially Ascer- 
tained? 

If actuarial techniques are adaptable to the task 

of comparing assumptions with experience at any giv- 
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en point in time, the likelihood is that courts are 
quite competent to apply the criteria provided by the 
actuaries. It is yet another question whether the 
comparison of actuarial assumptions and experience 
is an appropriate subject for a jury where the issue 
is contested, for it is a common phenomenon for 
honest experts to give conflicting testimony. But 
there is a large body of law, however imperfect, under 
which judges may protect defendants from juries. 

A question for resolution is what set of assump- 
tions would provide the appropriate measure: those 
made when the plan was established or those adopted 
during its existence? The answer is not readily ap- 
parent. 

Despite the difficulties of formulating a rule, the 
disparity between the turnover reasonably associated 
with a plan and what actually occurs may be so readi- 
ly apparent that a determination is not really diffi- 
cult. 

Perhaps the basic reason for doubting the propriety 
of comparing actuarial assumptions with experience 
to determine liability to separated employees is that 
the underlying purpose of actuarial methods—guid- 
ance for responsible financing—may be regarded as 
very substantially different from determining the legal 
liabilities assumed by the employer. And even if lia- 
bility in general could be ascertained by employing 
actuarial methods, perhaps the range of reasonable 
assessments of any given occurrence is sufficiently 
broad to preclude a reliable measure of the precise 
amount due to the separated employees. Moreover, 
the original assumptions might be challenged as insuf- 
ficiently conservative. It may be that the division of 
the experts, however reasonable, invites a less-than- 
expert court determination. But is less-than-expert 
adjudication worse than leaving the parties wherever 
the disrupted relationship chances to deposit them? 

If the courts find merit in the proposition that mass 
terminations palpably in excess of reasonably expect- 
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ed turnover result in unjust enrichment of employers 
and forfeiture for employees, they well may conclude 
that they are quite competent to assess factual situa- 
tions underlying such a determination. 


B. The Measure of Relief 


The determination that unjust enrichment would 
result implies some measurement of the difference be- 
tween proper and improper recompense. But the as- 
certainment that such a difference exists does not 
mean that the difference has been measured as yet 
with any accuracy. Perhaps the recovery will be held 
to be the difference between assumed and actual cost. 
Or the measure may become the difference between 
the value of the employees’ services to the employer 
and what they were paid. The measure may be what 
other similarly situated employees were paid. It will 
be open to argument whether the proper recovery is 
the equivalent of the contribution (a dubious proposi- 
tion) or the discounted value of the coverage to the 
employee. This kind of complex issue should be left 
to resolution after thorough canvassing by experts— 
hopefully before litigation. In any event, as section 
357 of the Restatement of Contracts indicates, the con- 
tract price sets the upper limit of recovery. 

Usually a quantum meruit recovery consists of a 
money judgment. If translated into vested deferred 
pension benefits it would be even more worthwhile. 
A clearinghouse arrangement would make it easier to 
translate their money judgments into future pension 
benefits—which is what the plan was for to begin 
with. 


C. Possible Side Effects of Unjust Enrichment Ap- 
proach 


Of course, the possibility of recovery in such situa- 
tions on a quantum meruit basis might affect turn- 
over assumptions. To minimize their liability upon a 
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plant or unit closing, employers might instruct their 
actuaries to assume a high rate of turnover because 
of the possibility of adverse economic conditions. 
This would have the additional unfortunate effect of 
producing a lower estimated cost and lower contribu- 
tions. 

If courts begin to award restitution to employees on 
the basis of unjust enrichment, can it not be expected 
that employers will explicitly provide in plans that 
upon plant and unit shutdowns there will be no bene- 
fits. Perhaps so, although if they do so some of the 
expected advantages vis-a-vis unions and other em- 
ployers would be cancelled out. And if they do so, 
courts should at the least require that the employees 
be made fully aware that the plan contains such a 
provision. Conceivably some courts might decline to 
enforce them. 

Employers might prefer to risk liability in the 
event of a plant or unit shutdown rather than incur 
the greater risk of precipitating a demand for liberal 
vesting provisions. Indeed, an employer who demands 
a plan provision negating liability to employees in 
shutdown situations will run the risk of counter- 
proposals for limiting its right to relocate, for sever- 
ance pay, for transfer rights and other protective de- 
vices which equal or exceed the costs of vesting in 
mass separations. 


D. Possible Contract Provisions Governing Unusually 
Large Separations 

Plan provisions to give vested rights upon such oc- 
currences clearly are rather desirable for employees. 
They could be quite expensive; but upper limits on 
liability can be set by agreement, as they are in 
supplementary unemployment benefit plans. Of course, 
the limit may render some valid claims unenforce- 
able; but that would seem preferable to no recovery 
at all. 
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It would seem thoroughly desirable for the parties 
to provide specifically in plans for the treatment to 
be accorded employees separated in unusually large 
numbers because of plant and unit shutdowns or 
mergers. Such arrangements, so long as they deal 
fairly with the differing interests of employer and 
employees, would be far preferable to court-imposed 
ad hoe determinations. An agreement could provide 
with specificity the conditions upon which separated 
employees would be recompensed so as to cover what 
under court-developed rules would be marginal and 
dubious situations. 

From the employer’s point of view, it is preferable 
to have participated in the formulation of what bene- 
fits are to be payable and under what conditions, 
than to have both imposed by court or jury. In the 
absence of potential liability, however, there is no 
direct economic incentive for the employer to accede 
to provisions for benefits in mass separations other 
than the motives which lead employers to install and 
improve plans, especially those with vesting. 

From the point of view of the remaining, generally 
longer-service, employees, plan provisions might bet- 
ter protect their interests than an ad hoc court deter- 
mination. 

Employers might be apprehensive about the inter- 
pretation of such plan provisions by a jury, or even 
a judge, who could not be expected to apply actuarial 
concepts with the reliability of experts. The solution 
to that problem—and indeed the similar difficulty with 
a noncontractual recovery—seems relatively simple: 
provide for arbitration in which one or several experts 
conversant with the actuarial structure of plans 
participate. 

Until something better comes along, some ameliora- 
tion of the separated employees’ plight by courts and 
plan provisions is desirable. But for a broad solution 
to what may well be a growing problem, some new 
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not-too-costly device may be preferable. If a new pen- 
sion institution could be fashioned under which em- 
ployees could obtain credit for all or almost all of 
their employment by practically any employer, the 
cost for each unit of service to any one employer 
could be reduced very substantially below what it is 
now. The cost of giving what amounts to full vesting 
after brief service might be reduced to the point at 
which many or almost all employers would be willing 
to accord pension credits to most separated employees, 
including those who lose their jobs in unit shutdowns 
or transfers. 














Communication in Organizations: 
Some Problems and Misconceptions * 


The subject of communication in business and in- 
dustry is the focus of a good deal of current interest 
and discussion. Unfortunately most theories about the 
complexities of information-exchange in large organi- 
zations are sketchy and incomplete. 

As is so often the case when highly complex aspects 
of organizational functioning are treated as simple 
ones, many myths and oversimplifications slowly be- 
gin to take hold. 


The Free-flow Fallacy 


There seems to be a widely held notion that for 
organizations to function effectively, information must 
flow freely and unrestricted upward, downward, and 
across. 

The simple fact is that effective organizational 
functioning obviously depends not upon a maximum 
but on an optimum of information exchange. Once a 
power hierarchy of virtually any kind comes into 
existence, information-exchange is no longer “free” 
but restricted, shaped, and controlled. The very fact 
of being an administrator means a considerable degree 
of isolation from what is “going on.” The point is that 
he not only is isolated, but he should be. Tasks ap- 
propriate to a particular level must be dealt with at 
that level and it is a natural phenomenon of organi- 





* Condensed from an article by William H. Read, published in 
26 Personnel Administration 4-10 (March-April 1963), and printed 
with permission from Personnel Administration. Business address: 
The Society for Personnel Administration, 1221 Connecticut Av- 
enue, N. W., Washington 6, D. C. Single copy price $1.25. 
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zations that information concerned with tasks be con- 
tained, focused, and processed at the appropriate level 
or unit in the organization. Focusing on interlevel 
communication, except in unusual circumstances, a 
superior-subordinate relationship characterized by a 
strain to develop free and unrestricted interchange of 
information is not an adaptive and healthy one, but 
very likely maladaptive and unhealthy. Certain bar- 
riers to communication are actually necessary if an 
organization is to get its business done. Barriers are 
set up, more or less by mutual consent between sec- 
tions or levels of a company, to keep channels clear for 
crucial information. 

But what is an optimum in information-exchange? 
Obviously it is determined in particular cases by the 
type of function each performs in the organization. 
Yet often overlooked is the role of personalities and 
even more centrally, the particular nature of the re- 
lationship between a superior and his subordinate. 

Emerging out of interaction over time, the superior 
and his subordinate implicitly, and likely without any 
concerted plan, work out a pattern or programme of 
information-exchange based upon mutual expectations 
about what information should be and must be ex- 
changed—its content, form, and medium. By a process 
of testing and feedback, of trying and finding out, each 
learns what is expected in terms of communication 
with respect to the other. Out of this interaction in 
their day-to-day work are built relatively stable and 
consistent systems of expectations which give distin- 
guishable form or pattern to the communication be- 
tween them. 

Thus, information exchanged between parties in any 
organization can never be free, but is in fact pro- 
grammed as one programmes statistical information 
in a particular way so that it can be processed by a 
computer. Failures in communication can take so many 
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forms that it would be impossible to analyze any sig- 
nificant number of them here in the light of the free 
flow bias. However, “failure to keep the other per- 
son informed” is quite often a symptom rather than a 
real determinant. Frequently it is the failure, for one 
or a number of reasons, for these mutual and stable 
sets of expectations to develop or be maintained be- 
tween a boss and his underling or, for that matter, 
between any two organizational members. 

The boss may fail to clarify plans and objectives 
which involve the subordinate, or may neglect to keep 
himself posted on changes which inevitably take place 
in his subordinate’s job. As individuals, boss and sub- 
ordinate may be poorly “matched.” The testing and 
feedback mentioned previously as a necessary means of 
establishing stable expectations may be impossible be- 
cause of tension between them. Emotionally-charged 
and highly distorted sets of expectations about an- 
other’s behavior are developed, stabilized, and remain 
uncorrected. Consequently hostility and communica- 
tion breakdown feed upon each other to render effec- 
tive co-operation between the two impossible. 

Sets of expectations may become outdated. Superior 
and subordinate may fail to keep pace with rapid or- 
ganizational change so that patterns of information 
interchange between them, which may have worked 
well in the past, no longer do so because of increased 
size or complexity of the company. 


“Noise” and the Assumption of Inadvertence 

There is a consistently and widely held assumption, 
again quite often implicit, that members of any or- 
ganization are the necessary victims of what could be 
termed “random noise.” This latter term, borrowed 
from the language of information theory, refers to 
annoying, disturbing, or irrelevant messages or signals 
which occur in any input-output system. In its 
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simplest terms, the general idea is that organizational 
members are seldom kept as fully informed as they 
should be, and seldom keep others informed as fully 
and promptly as possible because of the “busyness” 
and distractions which are the inevitable features of 
any enterprise. Information is withheld, restricted or 
distorted, not through any motive or intention, but 
because of forgetfulness, thoughtlessness, procrasti- 
nation, or failure to fully realize the importance of 
certain kinds of information to certain other people 
in the organization. 

What is too often overlooked and glossed over is the 
often astounding degree of design and motive which 
actually can and does take place with respect to the 
distortion, screening, and withholding of information. 
Too often communication problems are written off as 
the natural thing, to be expected in any large group 
of specialized personnel. The myth here is not in the 
reality of noise and the inadvertent act (the communi- 
cator’s “sin of omission”), but in the assumption that 
it is the only factor at work or even that it is the 
principal cause of problems. 

Subordinates almost invariably screen information 
which they pass upward (though they seldom realize 
they are doing so), and the restriction and withholding 
of any kind of “negative” information (problems and 
errors) is more strongly pronounced the greater the 
upward drive of the subordinates. This screening of 
information about “what’s wrong” is multiplied up the 
line to the top. 

In many cases of communication breakdown between 
sections or units, careful analysis reveals the impact 
of personality idiosyncracies, fear and hostility upon 
the way in which vital information is withheld or dis- 
torted. 

Information is, among other things, a weapon and 
a defense. It can be shaped, changed, and in myriad 
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ways utilized by an organization member to achieve 
his ends, maximize his gain and to weaken the position 
of his competitors within the same organization. So 
long as conflict and competition for limited rewards 
are intrinsic parts of the psychology of economic enter- 
prises, then “communications training,” admonitions 
to keep channels open, and various formal devices used 
to facilitate communication can have only limited ef- 
fect unless equally positive steps are taken to remedy 
human relations problems. 


Communication Problems: Cause vs. Effect 


In the broadest sense every difficulty encountered 
by people in organizations contains some ingredient of 
distorted, insufficient or poorly-timed information ex- 
change. 

Yet, conversely, few if any problems are solely at- 
tributable to inadequate information exchange despite 
a current tendency for executives to label their prob- 
lems “communication.” Intermember hostility, inter- 
departmental cross-purposes, ignorance of the role of 
other members in the organization, high specialization 
and other factors interact with communication dys- 
function to create organizational problems. Communi- 
cation problems are thus both cause and effect of 
major operational and administrative problems in any 
organization. 

At the superior-subordinate level, failure of the 
superior to keep the subordinate informed of plans or 
impending changes causes apprehension and mistrust 
in the subordinate, which may in turn cause him to 
distort or withhold information to his superior. For 
example, it is difficult for the supervisor to elicit con- 
structive suggestions from a workman whose inade- 
quate knowledge of a pending reorganization causes 
him to wonder about the permanence of his own future. 
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Though this kind of problem undoubtedly has many 
facets, certainly inadequate communication is both a 
cause of difficulty—adverse effects on middle-man- 
agement morale, overcentralization of decisions and 
a “log jam” at the top. This log jam in turn caused 
loss of confidence, then decreased communication. The 
cause-effect process here is not one way, it is circular, 
just as marital discord is at the same time a cause and 
a result of inadequate interpersonal communication. 

This two-way interaction between communication 
and administrative operational problems suggests that 
attention to either one can have ameliorative effects 
on the other. The concerted development of mutual 
confidence and co-operative attitudes among all seg- 
ments of the organization can do much to remedy 
problems of information interchange, and the reverse 
is also true. 

No simple palliatives, administered on a hit-and-miss 
basis will eliminate the communication problems which 
beset human organizations. 











Concurrent Jurisdiction Under 


Section 301 (a) of the Taft-Hartley Act * 


Introduction 

Several decisions by the Supreme Court of the Unit- 
ed States during its October 1961 term have made 
fundamental advances in developing federal law relat- 
ing to the breach of a collective bargaining agree- 
ment, or other labor contract. Through an exercise of 
the federal commerce power, section 301(a) of the 
Taft-Hartley Act of 1947 allows unions to sue or be 
sued in federal district courts for breach of contract, 
regardless of the amount in controversy or the pres- 
ence of diversity of citizenship. 

This is no mere procedural provision. The Lincoln 
Mills case settled not only that the section was con- 
stitutional under article III of the Constitution but al- 
so that it created federal substantive rights. 

Today, the law in this area is rapidly expanding 
in accord with the philosophy of the Lincoln Mills case 
that section 301 “expresses a federal policy that fed- 
eral courts should enforce these agreements on behalf 
of or against labor organizations and that industrial 
peace can be best obtained only in that way.” 

The federal courts have not hesitated to carry out 
the direction of the court in Lincoln Mills to develop 
a body of federal labor law under section 301 by call- 
ing upon their judicial inventiveness. Thus, in United 
Shoe Workers v. Brooks Shoe Mfg. Co., a union was 
awarded punitive damages because the court found 





* Condensed from a note by Mary Ann Hagan, published in 36 
Temple Law Quarterly 211-220 (Winter 1963) and printed with 
permission from Temple Law Quarterly. Business address: Temple 
University School of Law, 1715 North Broad Street, Philadelphia 
22, Pa. Single copy price $2.00. 
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that the employer had moved from Philadelphia to 
Hanover, Pennsylvania in order to avoid employing 
unionized labor. The court emphasized that it was not 
bound by common-law doctrines of relief. 


Parties 


One limit on the development of a broad interpreta- 
tion of section 301(a) is the lack of any language in 
the statute which would confer on an individual the 
right to invoke the section. In 1955, the Supreme 
Court of the United States ruled in Association of 
Westinghouse Salaried Employees v. Westinghouse 
Elec. Corp., that a union could not sue on behalf of 
individual employees for accrued wages, because these 
rights were uniquely personal. 

In a recent case, Palnau v. Detroit Edison Co., the 
Court of Appeals for the Sixth Circuit affirmed the 
dismissal of an action brought by a discharged em- 
ployee against his former employer and the union. 
The court observed that the language of section 301 
did not authorize suits by individuals and under the 
specific provisions of the contract, the union was under 
no duty to require arbitration of every grievance. 
Therefore, since the union had not requested arbitra- 
tion, there was no breach of the collective bargaining 
contract, and without such breach there was no basis 
for a section 301 suit. 

In contrast, a union has been permitted to sue under 
section 301(a) to enforce seniority rights of individual 
employees. The Supreme Court of the United States 
answered some of the questions as to who may sue 
under section 301 in its decision in February of 1962 
in Retail Clerks Int’] Ass’n v. Lion Dry Goods. 

The Supreme Court announced two new principles 
to govern in section 301 suits: first, contracts within 
the scope of section 301(a) are not limited to collec- 
tive bargaining contracts; second, a labor organiza- 
tion may sue under section 301(a) even though it is 
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not entitled to recognition as the exclusive representa- 
tive of the employees. 

The reasoning of the court in Retail Clerks was that 
if Congress meant only collective bargaining con- 
tracts, the additional words “or between any such 
labor organizations” would be mere surplusage. 

The view of Retail Clerks is that no weight attaches 
to the question of whether the agreement would be 
enforceable in a state court, since a “main goal” of 
section 301 was to end checkerboard jurisdiction. 

In Parks v. International Bhd. of Elec. Workers, a 
federal district court took the Supreme Court decision 
in the Retail Clerks case as a direction to follow a 
broad interpretation of Section 301(a) with respect to 
the meaning of “contract” as involved in the applica- 
tion of that section. A local union was granted relief 
against its international for withdrawal of its charter, 
despite arguments based on the primary jurisdiction 
of the National Labor Relations Board, and the effect 
of the Norris-LaGuardia Act on its power to grant 
relief. 

Thus, the trend is clearly toward a liberal interpre- 
tation of the parties who may bring a suit under sec- 
tion 301. On the other hand, the Supreme Court in 
June of 1962, in Atkinson V. Sinclair Ref. Co., reject- 
ed the idea that individual officers and agents of a 
union could be charged with a breach in a diversity 
suit in a federal district court. 


Concurrent Jurisdiction 

Perhaps the most significant decision in this area 
since Lincoln Mills in 1957 is the authorization given 
by the Supreme Court in Charles Dowd Box Co. v. 
Courtney, for state court participation in section 301 
suits. 

A leading case in California, McCarroll v. Los 
Angeles County Dist. Council of Carpenters, concluded 
that neither section 301 nor its interpretation by the 
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Supreme Court of the United States in the Lincoln 
Mills case had ousted state court jurisdiction. The 
California Supreme Court pointed to the permissive 
language of section 301. 

Most of the federal courts also assumed that sec- 
tion 301 did not deprive state courts of jurisdiction. 
The belief was not, however, unanimous. Thus, one 
federal district court, in International Plainfield Mo- 
tor Co. v. Local 343, Int’?l] Union, UAW, held that 
an employer had not waived his right to sue the 
union in the federal court by initiating a suit in the 
state court against individual employees. 

The Dowd case originated in Massachusetts in a 
suit in equity brought on behalf of the union to enforce 
a collective bargaining agreement. The state court 
found no merit in the employer’s contention that un- 
der section 301, the federal forum was intended to 
be exclusive. 

Mr. Justice Stewart, in his opinion for the court, 
rejected the employer’s argument based on the need 
for uniformity under the Lincoln Mills doctrine. The 
court was interested in the intent of Congress, not 
policy arguments. In the congressional debates the 
court found indications that the purpose of section 301 
was “to fill the gaps in the jurisdictional law of some 
of the States, not to abolish existing state court juris- 
diction.” 

Thus, in the Dowd case, the Supreme Court again 
adopted in a section 301 suit a broad interpretation 
since it believed that “the basic purpose of § 301(a) 
was not to limit, but to expand, the availability of 
forums for the enforcement of contracts made by labor 
organizations.” 


Federal Law to Be Applied 


The full implication of the Dowd case was made 
apparent by the Court when it ruled one month later, 
in Local 174, Teamsters v. Lucas Flour Co., that fed- 
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eral law must be applied in suits brought in state 
courts under section 301(a). 

Prior to Lincoln Mills, litigants in federal courts 
often attempted to rely on state law in section 301 
suits. Today, Lincoln Mills can be recognized as es- 
tablishing that federal law was to be applied in all 
suits, federal or state, brought under section 301 of 
the Taft-Hartley Act. The case lacked only the explicit 
direction to the state courts to follow federal law in 
this area. The Lucas case answered this need. 

Mr. Justice Stewart, in his opinion in the Lucas 
case declared: “We hold that in a case such as 
this, incompatible doctrines of local law must give 
way to principles of federal law.” The court explained 
that the mandate of Lincoln Mills to create a federal 
labor law could not be accomplished within the frame- 
work of “competing legal systems.” 


Problems Relating to Remedies 

Much of the federal labor law concerning section 
301 which the courts have fashioned under the direc- 
tion of the Supreme Court in the Lincoln Mills, and 
now the Lucas case, concerns the remedies available 
(other than damages) in such suits. Lincoln Mills, 
itself established that a district court can specifically 
enforce arbitration agreements. The federal labor 
policy is to promote industrial peace through the vol- 
untary insertion of arbitration provisions in collective 
bargaining agreements. 

In two cases decided the same day in June 1962, 
Mr. Justice White, explained the court’s views as to 
when a section 301 suit may be stayed pending arbi- 
tration. In Atkinson v. Sinclair Ref. Co., the union 
could not demand a stay pending arbitration because 
the collective bargaining contract itself indicated only 
employee grievances were to be arbitrated. Also, in- 
dividual employee grievances relating to withheld pay 
were not relevant to the employer’s action for breach 
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of the no-strike clause. In Drake Bakeries, Ine. v. 
Local 50, Am. Bakery Workers, the court considered 
the all inclusive wording of the arbitration clause and 
the union’s argument that there had been no strike. 
The conclusion was that this was a proper subject 
for arbitration. 

A question that has created considerable confusion 
for the courts was resolved, in part, by the Supreme 
Court’s decision in Sinclair Ref. Co. v. Atkinson that 
section 301 did not impliedly repeal section 4 of the 
Norris-LaGuardia Act. In Sinclair, the Supreme Court 
again looked to the legislative history of section 301 
in order to ascertain the congressional intent. Lincoln 
Mills was distinguished on the grounds that the relief 
sought there was not an injunction against work 
stoppages or picketing, but rather equitable relief to 
enforce an arbitration agreement. 

In 1957, the Supreme Court of California, in Mc- 
Carroll v. Los Angeles Dist. Council of Carpenters had 
taken the view that regardless of the effect of the 
Norris-LaGuardia Act on section 301 suits, a state 
court would remain free to give its traditional reme- 
dies. The Norris-LaGuardia Act’s restriction on in- 
junctive relief was based constitutionally on the power 
of Congress to regulate the jurisdiction of the federal 
courts. Thus, at present, state courts may follow the 
McCarroll view that a state court can give equitable 
relief in a section 301 suit, while the Sinclair holding 
bars federal courts from granting similar relief. The 
inevitable result will be forum shopping and prefer- 
ence for state courts, unless the Supreme Court should 
apply the principle of uniformity in this area. 

Another problem which is frequently raised in con- 
nection with section 301 suits is whether the Garmon 
rule in favor of federal preemption has any applica- 
tion in a case where the same act is both an unfair 
labor practice and a breach of collective bargaining 
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contract. In Charles Dowd Box Co. v. Courtney, the 
court rejected an analogy based on the Garmon case. 

The Supreme Court of the United States has twice 
in footnotes in section 301 opinions stated that the 
Garmon doctrine based on the exclusive jurisdiction 
of the National Labor Relations Board is inapplicable. 

Courts in allowing section 301 suits where an al- 
leged unfair labor practice is involved have adopted 
various arguments: that the Garmon case did not in- 
volve a collective bargaining contract and is therefore 
distinguishable, that the same acts do not constitute 
the unfair labor practice and the breach, and that 
there is no conflict because the remedies of the Board 
and of the courts are different. 

Nevertheless, state courts have continued to see dif- 
ficulties in entertaining suits where unfair labor 
practices are charged. In a recent New Jersey case, 
Local 502, Hod Carriers Union v. Park Arlington, the 
plaintiff-union relied on the Dowd decision that state 
courts have concurrent jurisdiction in section 301 
suits. 

The Supreme Court of Michigan in a similar case 
involving a contract provision against discrimination 
had reached the same result. The Michigan case was 
argued before all nine justices of the Supreme Court 
on October 10, 1962, so a resolution of this problem is 
imminent. 


Conclusion 

The importance of 301(a) in forging a federal labor 
policy is demonstrated in the court’s interest in es- 
tablishing the basic guideposts for the law in the area. 
In one term, the court has enunciated basic concepts, 
such as the Dowd rule that state courts are to par- 
ticipate in the development of the federal law regard- 
ing the enforcement of labor contracts under section 
301; and the Lucas doctrine, that federal law governs. 
Also, the court has given state and federal courts the 
example of its own leadership in forming the new na- 
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tional labor law, as demonstrated in the court’s con- 
crete holdings in the Atkinson case and the Drake 
case regarding stays pending arbitration. 

Important problems remain unresolved, especially 
in the area of remedies in section 301 suits, such as 
state court power to grant injunctive relief, and the 
right of courts to hear a case in which a conflict with 
the jurisdiction of the National Labor Relations Board 
is argued. The answers must come from the court. 
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State Regulation of Labor-Management 
Relations: The Impact of Garmon and 


Landrum-Griffin * 


More than three years have elapsed since the Su- 
preme Court’s second consideration of San Diego 
Bldg. Trades Council v. Garmon, in which a majority 
of the Court speaking through Mr. Justice Frankfur- 
ter, laid down the established guidelines for determi- 
nation of state jurisdiction to regulate labor-manage- 
ment relations. 

Aside from two exceptions, it appeared that state 
courts and administrative agencies had been substan- 
tially foreclosed from dealing with labor relations 
problems in an industry “affecting commerce” even 
though the NLRB had consistently refused to exer- 
cise its exclusive jurisdiction over the particular par- 
ties involved. 

Within six months, Congress moved to remedy the 
problem of the “no man’s land” created by the Court’s 
decisions in Guss and Garmon II by enacting section 
701 of the Landrum-Griffin Act, which added section 
14(c) to the National Labor Relations Act. 

In the wake of developments, two major questions 
may be raised as to the role of state courts and 
agencies in resolving disputes in the labor-manage- 
ment relations field: First, do they have jurisdiction 
over the activities of the employer, his employees, or 
the union, or is the case one in which the NLRB and 
federal courts have exclusive jurisdiction? Second, 
assuming that there is jurisdiction, what law is ap- 
plicable to the dispute? 





* Condensed from an article by Allan H. McCoid, published in 
48 Iowa Law Review 578-628 (Spring 1963) and printed with per- 
mission from Iowa Law Review. Business address: College of 
Law, Iowa City, Iowa. Single copy price $1.75. 
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The present article undertakes to examine the an- 
swers to these two questions which have been given 
in the intervening three years by federal and state 
courts and labor boards and to consider what are 
the appropriate resolutions of these issues. 


I. THE JURISDICTIONAL ISSUES 


The initial question which may have to be resolved 
by any state court or labor board faced with a case 
arising out of a labor dispute is whether it may exer- 
cise jurisdiction. This issue may in fact be posed in 
the form of three questions: 

(1) Are the employer and union engaged in an 
industry affecting commerce and therefore potentially 
subject to regulation by the federal labor act? 

(2) Does the employer’s business fall within the 
jurisdictional standards announced by the NLRB as 
of August 1, 1959, or as expanded subsequent to that 
date? 

(3) Is the conduct in question arguably within the 
protection of section 7 or the prohibitions of section 
8 of the federal act, or does the dispute involve a 
question of representation to be resolved under the 
provisions of section 9 of the Act? 

An affirmative answer to all three of these ques- 
tions results, or should result, in dismissal of the case 
on jurisdictional grounds. An answer in the negative 
to any one of the three should result in a determina- 
tion that the state court or board may exercise jurisdic- 
tion, assuming that it has jurisdiction over the parties 
and subject matter under its own state laws. 


A. Competency of State Tribunals to Resolve These 
Issues 
It appears hardly doubtful that the state tribunals 
should and do have competency to resolve these ques- 
tions. 
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The congressional objectives in permitting the NLRB 
to decline jurisdiction over cases legally within the 
scope of the federal act and permitting assertion of 
jurisdiction by state tribunals would appear to have 
been: (1) to relieve or permit the NLRB to relieve 
itself of an overwhelming burden of resolving all ques- 
tions of representation and unfair labor practice 
charges which might arise in the labor relations of 
all industries which might affect interstate and for- 
eign commerce (a task which the Board had never 
fully undertaken to perform in any event), (2) to 
provide a forum in which employers, employees and 
unions could obtain relatively swift determinations of 
their rights and obligations when the NLRB did de- 
cline to hear the case, or (3) to return a substantial 
role in the regulation of labor relations to the hands 
of the state courts. To require all cases to be referred 
to the NLRB in the first instance would probably de- 
feat the first two objectives. Jurisdictional questions 
would be unlikely to receive priority in Board proce- 
dures. Even though the Board has in fact established 
an “advisory opinion” procedure for dealing with 
some of the jurisdictional problems, and apparently 
has given opinions to interested parties and tribunals 
in relatively short periods of time, it has yet to be 
faced with a substantial number of such decisions at 
one time. Also, the Board confines its advisory opin- 
ion procedure to questions concerning the applicability 
of its “commerce” standards. It has refused to state 
an opinion as to whether it will assert jurisdiction 
over a dispute in which a Canadian shipping com- 
pany’s ships were picketed in American ports by 
American unions although the crews were represented 
by Canadian-certified unions, or over a dispute in 
which the Marine Engineers Beneficial Association 
sought recognition as the representative of a group 
of supervisory employees and therefore was alleged 
to be other than a “labor organization” within the 
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meaning of the National Labor Relations Act. In re- 
sponse to other petitions, the Board has refused to 
give any answer to questions concerning bargaining 
units and has specifically stated that its advisory 
opinions do not pass on the merits of any dispute. 
In the majority of cases the state courts or labor 
boards should be able to make determinations as to 
their own jurisdiction, subject to petition by one of 
the parties to the NLRB for a more definite state- 
ment of its jurisdictional standards or subject to ju- 
dicial review of an adverse decision on this issue by 
the state tribunal. 


B. “Affecting Commerce,” “Employer,” and “Em- 
ployee” Within the Federal Act 


The majority of decisions of state appellate courts 
have concluded that the state court lacked jurisdic- 
tion because the business of the employer was within 
the scope of NLRB jurisdiction and because the ac- 
tivities or questions presented to the court arguably 
involved section 7 or 8 of the federal act. A number 
of state boards have also refused to assert jurisdic- 
tion over employers and labor unions where the com- 
merce facts indicated that the NLRB would assert 
jurisdiction. 

Some state tribunals, however, have examined the 
facts presented to them and in the light of the 
NLRB’s announced standards of jurisdiction have con- 
cluded that the employer or union before them failed 
to come within the exercised jurisdiction of the Board 
or have asserted jurisdiction where the employer’s 
business was not shown to have affected commerce, 
even though his business may have met the monetary 
standards of the NLRB. 

Some state courts have asserted jurisdiction on the 
basis that the federal act is applicable only to em- 
ployers and employees and their representatives as 
those terms are defined in the NLRA and that the 
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parties before them did not fall within the meaning 
of these terms. A few courts have on this theory found 
jurisdiction over disputes involving independent con- 
tractors rather than employees. Clearly erroneous are 
the decisions of a few courts that the federal act 
does not cover picketing and other activities directed 
against an employer by nonemployees seeking recog- 
nition for their union, since the decisions of the Su- 
preme Court have repeatedly treated stranger picket- 
ing as covered by the federal act. Disputes between 
employers and supervisors or unions representing on- 
ly supervisors may be subject to state control, since 
the federal act excludes supervisory employees from 
its protection. But if there is any question as to 
whether a union is a “labor organization” because 
it may represent both supervisors and employees, the 
question is one for the NLRB to resolve rather than 
a state court. The relations between states or state 
agencies and their employees are matters for state 
rather than federal control, though where a union 
brings secondary pressure to bear upon such govern- 
mental employers, the provisions of section 8(b) (4) 
of the National Labor Relations Act may be applied. 
The state courts may also be allowed to exercise ju- 
risdiction over the labor relations of nonprofit con- 
cerns over which the NLRB has declined to exercise 
jurisdiction. 

One area of potential state jurisdiction remains in 
some confusion, the labor relations of ships licensed 
under the flags of foreign nations, and possibly the 
labor relations of other foreign employers whose ac- 
tivities bring them into contact with the United 
States. The NLRB in West India Fruit & S. S. Co. 
concluded that the Act was applicable to the labor 
relations aboard a foreign-registered and foreign- 
manned ship owned by an American corporation and 
engaged exclusively in transportation between this 
country and Cuba. 


36 




















STATE REGULATION 


In subsequent cases the Board has asserted juris- 
diction over foreign-registered ships, whether owned 
by domestic corporations or their wholly owned for- 
eign subsidiaries or foreign corporations, where there 
were such substantial contacts with the United States 
as repair and provisioning in the United States, pri- 
mary direction of the ship from offices within the 
United States, a predominant number of voyages 
originating in the United States, and a_ sub- 
stantial lack of contact with the country of 
registration. On the other hand, the Board has re- 
fused to assert jurisdiction, even though the foreign- 
registered ship was owned by an American company’s 
wholly owned subsidiary, where the ship was not a 
part of the parent company’s coastal bulk oil ship- 
ping operations but was engaged in independent 
world-wide transportation under charterers from all 
nations and during the three years previous had 
touched at United States ports in only twenty-six 
per cent of its voyages. Two federal courts have 
enjoined the holding of elections directed by the Board 
and review of these cases is now pending before the 
Supreme Court. The Board has also asserted juris- 
diction over picketing by an American union directed 
primarily against a foreign flag ship having only 
slight contacts with the United States, on the theory 
that the picketing did have an impact upon secondary 
employers within the acknowledged protective juris- 
diction of the Act. 

State courts have gone both ways in dealing with 
the exercise of jurisdiction over the labor disputes in- 
volving foreign ships. Until the Supreme Court has 
resolved the present conflict between the NLRB and 
the federal courts, the area of permissible state ac- 
tion is doubtful. 

A few courts have avoided the preemption issue 
by the procedural device of refusing to pass on ques- 
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tions not presented in the court below or issues not 
made the subject of appeal. Though it is unrealistic 
to anticipate that state courts will raise the jurisdic- 
tional issue sua sponte, it may well be argued that 
once the question has been brought to the attention 
of the court it is incumbent upon the court to deal 
with that issue on its merits and not to permit the issue 
to be resolved by default. 


C. Nature of the Activity 


More troublesome is the jurisdictional issue of 
whether the states are permitted to deal with the 
type of activity involved in the case. In many cases 
the state courts and boards have declined to resolve 
this latter issue as to whether the conduct before them 
is in fact protected or prohibited by the federal act, 
citing the language in the Garmon II opinion that 
where conduct is “arguably” within the provisions of 
sections 7 or 8 of the National Labor Relations Act, 
the states must defer to the NLRB. 

New York’s experience is illustrative. Prior to 
Garmon II the New York Court of Appeals in Pleasant 
Valley Packing Co. v. Talarico had upheld an injunc- 
tion against picketing to compel recognition by an 
employer whose employees were currently represent- 
ed by a union certified by the NLRB, on the theory 
that section 8(b)(4)(C) of the federal act was de- 
signed to prohibit only strikes for recognition and that 
no strike had been alleged or proved. 

Three days after the Supreme Court’s decision in 
Garmon II, a trial court asserted jurisdiction and is- 
sued an injunction against picketing by a photogra- 
phers’ union at the premises of the Columbia Broad- 
casting System in support of a dispute with another 
employer. The court reasoned that since C.B.S. did 
not purchase any products from the employer and 
did not use the services of the employer and since 
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the picket signs were directed at the general public 
rather than employees of C.B.S., there was no viola- 
tion of section 8(b)(4). The Appellate Division re- 
fused to sustain the injunction, saying: “Where, as 
here, there is an arguable question of jurisdiction, 
determination in the first instance must be left to the 
National Labor Relations Board and the state courts 
are not primary tribunals to adjudicate such an issue 
[Citing Garmon II].” The New York Court of Ap- 
peals affirmed the Appellate Division in a per curiam 
decision but declined to reconsider the Pleasant Val- 
ley Packing Co. case. The Court of Appeals explained 
its position in Dooley v. Anton. 

Following the Dooley decision, a number of New 
York courts have declined jurisdiction on the ground 
that the conduct before them “arguably” was within 
sections 7 or 8 of the federal act, but have not re- 
solved that issue. There has not been an absolute 
abdication to the NLRB, however. Another court 
held that it had jurisdiction over an action to enjoin 
a strike in breach of a collective bargaining agree- 
ment, citing the language of the Supreme Court in 
Association of Westinghouse Salaried Employees v. 
Westinghouse Elec. Corp., while a third declined to 
dismiss an injunction complaint alleging violence on 
the picket line in reliance on Supreme Court decisions. 
Other decisions rejecting jurisdiction have been quite 
explicit in their statements that the problem before 
them was specifically covered by provisions of the 
federal act. The New York courts have left to the 
NLRBB the close questions while evidencing some will- 
ingness to accept the plain language of the act or the 
views of the Board and Supreme Court on “clear” 
questions of unprotected and unprohibited activity. 
It seems useful to examine the various types of con- 
duct which may remain within the jurisdiction of the 
state tribunals even though the NLRB would be will- 
ing to exercise jurisdiction over the parties involved. 
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It seems clear that the states are empowered by the 
language of section 303(b) to hear damage actions 
arising out of “secondary boycotts” or jurisdictional 
strikes or picketing for recognition in violation of 
NLBB certification. 

Some courts have undertaken to exercise jurisdic- 
tion over union trust and welfare funds, treating sec- 
tion 302 of the Taft-Hartley Act and the more recent 
Welfare and Pension Plan Disclosure Act of 1958 as 
not foreclosing state action. The Labor-Management 
Reporting and Disclosure Act of 1959, which imposes 
some obligations on unions and union officers and 
recognizes certain rights of union members, specifi- 
cally provides that its definitions of rights and obli- 
gations are not to preclude existing state remedy. 

One area of state jurisdiction which is clearly 
recognized in Garmon II, in spite of the fact that 
the activity involved may also constitute an unfair 
labor practice, is regulation of violence, mass picket- 
ing, and other threats to peace. The states have con- 
tinued to assert jurisdiction over such activity. 

A second area of permissible state jurisdiction was 
recognized in Garmon II “where the activity regulat- 
ed was a merely peripheral concern of the Labor 
Management Relations Act. See International Ass’n 
of Machinists v. Gonzales. ...” The Gonzales case 
itself had recognized the authority of a state court to 
determine the right of an expelled union member to 
be restored to membership in the union and to recover 
damages resulting from the allegedly illegal expulsion, 
including loss of wages. Subsequently a number of 
state courts have exercised similar jurisdiction in cases 
in which workers alleged that they had been wrong- 
fully expelled from the union of their choice or denied 
rights to union membership. But where the plaintiff 
has asserted that his expulsion or exclusion was a 
violation of the federal act, or where the court has 
felt that it was being asked to protect primarily the 
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employment relation rather than the membership 
rights of the plaintiff, jurisdiction has been denied. 

It should be noted that when Congress did under- 
take to grant some specific protection of the rights 
of union members in Title I of the Labor-Manage- 
ment Reporting and Disclosure Act of 1959, it specifi- 
cally provided that such rights were to be protected 
by court actions and that nothing contained therein 
should limit the rights and remedies of any member 
of a labor organization under state law or before any 
court or other tribunal. The majority of decisions 
under this section have treated Title I as not intended 
to give a remedy for interference with employment 
relations. 

This writer is uncomfortable with any attempts to 
compartmentalize the recovery available to the work- 
er or an argument that it is possible to separate the 
worker’s interest in union membership as a condition 
of employment from his interest in membership qua 
membership. The courts which make the distinction 
between claims of injury to an interest in union mem- 
bership and claims of injury to employment relation 
would appear to require the worker to restrict him- 
self to recovery of nonemployment losses in state 
courts. 

A more effective protection for the worker would 
be recognition that one tribunal should grant all re- 
covery for this related conduct of expulsion or exclu- 
sion and loss of employment. It cannot be the Na- 
tional Labor Relations Board, since denial of union 
membership is not itself an unfair practice, and the 
Board has no authority to require its restoration or 
initial granting. Therefore, a state’s choice to assert 
jurisdiction over claimed wrongful expulsion or ex- 
clusion from a union under the union’s own constitu- 
tion or the laws of the state should not be treated 


as erroneous. 
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In those cases where the plaintiff bases his com- 
plaint upon the state’s “right to work” law, the ar- 
gument may be made that Congress intended that 
the states be free to rely upon local law rather than 
deferring to the federal law and the federal adminis- 
trative agency. In fact, however, the validity of this 
position is not so clear. 

In Algoma Plywood & Veneer Co. v. Wisconsin Em- 
ployment Relations Bd., the Supreme Court upheld 
the power of a state labor board to order an employer 
to cease giving effect to a maintenance-of-member- 
ship clause which had not received the two-thirds 
majority ratification called for by state law. But a 
year later in Plankinton Packing Co. v. Wisconsin Em- 
ployment Relations Bd., the Court reversed a Wiscon- 
sin decision ordering reinstatement of a worker dis- 
charged for failure to maintain his union membership. 

And still more support is found in the per curiam 
reversals of state court injunction and damage awards 
based on picketing to obtain clauses unlawful under 
both the federal and state laws in Local 429, Int’l 
Bhd. of Elec. Workers v. Farnsworth & Chambers 
Co. and DeVries v. Baumgartner’s Elec. Constr. Co. 

The decisions of several state courts relying on a 
broad waiver of preemption in right-to-work cases 
seem to be in error, while those which have limited 
the exercise of state jurisdiction to situations in which 
the union security clause in question would not violate 
federal law, or have declined to exercise jurisdiction 
where it would, are correct. 

What other types of activities or claims may be 
said to be “merely a peripheral concern of the Labor 
Management Relations Act”? It seems apparent that 
a state court may deal with certain of the peripheral 
issues which may arise from a labor dispute without 
dealing directly with the central dispute and without 
necessarily affecting the labor-management relation or 
the rights of the employees—a dairy’s action to re- 
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possess trucks and equipment in the possession of its 
driver-distributor-lessees at the expiration of its con- 
tract with them; a libel action against a union for 
statements published in the union paper during a bar- 
gaining dispute; actions to recover damages when a 
state court erroneously issued an injunction which 
was subsequently reversed; an ordinance requiring a 
use permit for the erection of hiring halls and other 
places of assembly in commercial and manufacturing 
districts. 

Less obviously “peripheral” to the area of federal 
regulation of labor relations are the claims of proper- 
ty owners that picketing and handbill distribution on 
their premises by nonemployees constitutes actionable 
trespass. While the Illinois and Wisconsin courts have 
indicated their willingness to protect private proper- 
ty rights by trespass actions, other courts have been 
more reluctant. 

In addition to these express “exceptions,” are there 
some types of conduct which are neither protected 
nor prohibited by the federal act and so subject to 
states’ jurisdiction? The Supreme Court in the Briggs- 
Stratton decision in 1949 so indicated, allowing state 
prohibition of intermittent work stoppages and sug- 
gesting that the same would be true of sit-down 
strikes, a mutiny, or strike in breach of contract. 

What has been the impact of Garmon on the Briggs- 
Stratton doctrine? The primary source of authority 
is the opinion of the Court itself in NLRB v. Insur- 
ance Agents’ Int’] Union. It appears that the Court 
is still willing to accept the Briggs-Stratton doctrine 
that states may exercise jurisdiction over activity 
which is clearly defined as neither protected nor pro- 
hibited by the federal law, though it has backtracked 
from the view that such definition is within the com- 
petence of the state courts. 

How have the state courts and boards dealt with 
the Briggs-Stratton doctrine in the meantime? Since 
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the decision of the Supreme Court in Garmon II, there 
have been only six court citations of Briggs-Stratton 
on the state level. And of these, only one, Coopera- 
tive Refinery Ass’n v. Williams, can be said to have 
placed reliance upon the holding of that case in as- 
serting jurisdiction. 

Some state boards have asserted jurisdiction over 
such “unprotected-unprohibited” activity as viola- 
tion of a collective bargaining agreement and viola- 
tion of state law requiring advertisements for work- 
ers to indicate the existence of a strike at the place 
of employment. But after two earlier decisions in 
which the Wisconsin Board had concluded that as- 
sessment of a fine against a union member for cross- 
ing a picket line and working during a strike violated 
the Wisconsin act had been reversed by the Wisconsin 
court on the basis of no jurisdiction, the Wisconsin 
Employment Relations Board dismissed further com- 
plaints. 


II. THE APPLICABLE LAW 


Once the issue of the state tribunal’s jurisdiction 
has been resolved in favor of its assertion, what law 
is applicable to the labor relations dispute? To a large 
extent, the answer to this question may be determined 
by the basis upon which the jurisdictional issue has 
been resolved. If state court jurisdiction arises from 
the specific mandate of section 303 of the Labor Man- 
agement Relations Act of 1947, it is federal law under 
that Act which the state court must apply since the 
conduct there proscribed is synonymous with unfair 
labor practices under section 8(b)(4) of the National 
Labor Relations Act. Just as clearly, when the state 
is free to assert jurisdiction because the National 
Labor Relations Act is inapplicable to the labor rela- 
tions of an exempted employer or a concern whose 
labor disputes cannot have any effect upon interstate 
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or foreign commerce, or to disputes involving super- 
visory employees or independent contractors, only 
state law can be applicable. When the state 
tribunal’s jurisdiction is based on its ability to deal 
with conduct which is neither prohibited nor protect- 
ed under the federal act, if such conduct exists, only 
state law remains to govern the dispute before the 
court or labor agency. 

When the state tribunal acts on the basis of its 
jurisdiction over “conduct marked by violence and 
imminent threats to the public order” or “a merely 
peripheral concern” of the federal act, it may not 
be so clear that because it has jurisdiction it may 
totally disregard the federal law. It seems arguable 
that a state court could rely upon NLRB or Supreme 
Court opinions defining with some precision the 
areas of “protected” activity such as employee solic- 
itation during nonworking hours, union picketing in 
a remote “company town” situation, or clear dis- 
criminatory application of a no-solicitation-no-distri- 
bution rule. 

Similarly, where the federal acts recognize the 
possibility of state jurisdiction, the character of fed- 
eral regulation may not be disregarded by the states 
in their exercise of such jurisdiction. This is true in 
the case of federal regulation of union financial af- 
fairs and internal affairs. Also, if this author’s 
analysis of the “right to work” cases is correct, the 
state court may not impose its own limitations on 
union-security contracts in total oblivion to the pos- 
sible impact of the federal act. 

When state tribunals take jurisdiction over claims 
of wrongful expulsion or exclusion from union mem- 
bership, is the state free to apply its own policies ex- 
clusively or must it give weight to the federal law as 
well? Certainly there is a national policy in favor 
of collective bargaining and representative industrial 
government which is sustained and furthered by pro- 
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tection of union membership interests. But state as- 
sertion of jurisdiction and resolution of disputes as to 
these interests may result in lack of uniformity in 
the protection accorded union membership if some 
states are free to grant greater protection than others. 

Until 1959 there was no evidence that as to intra- 
union relationships there was any national policy in 
favor of uniform treatment. Under the Bill of Rights 
for Union Members and other titles of the 1959 Act, 
the emphasis is almost entirely upon procedural due 
process. There is no provision for equality of treat- 
ment in determining admission to or expulsion from 
a union, and therefore no “federal law” to be applied 
on these questions. It is believed that this congres- 
sional objective of assuring procedural due process 
should induce state courts to insist that unions abide 
by the requirements of the bill of rights in the 1959 
Act, although the provision for the enforcement of 
these rights refers only to actions in the federal dis- 
trict courts. 

If the state courts also grant protection to employ- 
ment interests of the worker in cases involving exclu- 
sion or expulsion from unions, will there be any 
undermining of the federal labor policy? If a state 
court concludes that a union has wrongfully excluded 
or expelled a member under state law and orders ad- 
mission or restoration of membership and compensa- 
tion for loss of employment resulting from lack of 
membership, it does not appear to be undercutting 
any federally protected interest. Certainly it cannot 
be said that the union or employer has a federally 
protected right to discriminate against qualified ap- 
plicants for membership or to deny fair and equitable 
treatment to union members. On the other hand, if 
a state court were to conclude that under state law 
there has been no wrongful denial of membership 
rights, unless the worker is able to seek a remedy 
before the NLRB he may be deprived of federally 
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protected rights. Even though the state court has 
passed on the question of delinquency of dues or 
uniformity of their imposition, questions on which it 
may be argued the NLRB has no special expertise 
which requires it to substitute its own judgment for 
that of the state tribunal, the worker should be able 
to relitigate these questions in order to obtain protec- 
tion of his federal right to employment without union 
discrimination. 

Even though the NLRB is now specifically author- 
ized by section 14(c)(1) to decline jurisdiction Con- 
gress has not specifically provided in section 14(c) 
that the National Labor Relations Act is then inap- 
plicable to the labor relations of the small employer. 
It might be argued on the basis of the Guss-Garmon 
line of decision, that the NLRA does remain appli- 
cable and that at any time the NLRB may assert its 
legal jurisdiction over such employers and unions 
dealing with such employers. It might also be argued 
that the language of section 14(c)(2) was only de- 
signed to permit the states to enforce federal rights 
and prohibitions when they had appropriate proce- 
dures for doing so. 

It might be argued that, in a civil action for rein- 
statement or damages or for an injunction against 
conduct which would be violative of the unfair labor 
practice provisions of the federal act, the state court 
may not decline to protect the federal rights and en- 
force the federal restrictions, and if the state has 
administrative machinery for dealing with labor 
management relations that machinery may be used 
in enforcing federal rights and providing the mech- 
anisms for representation proceedings leading to de- 
termination of majority representatives in appropriate 
units for collective bargaining. 

Though these arguments may seem persuasive on 
their face, they are dependent upon the existence of 
a congressional intent to make the federal rights and 
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prohibitions applicable to individuals not immediate- 
ly subject to NLRB jurisdiction. An examination of 
the legislative history of the 1959 Act suggests that 
this was not the congressional intent. 

It is significant that commentators on this section 
of the Act were not in agreement as to how completely 
it foreclosed the use of federal law by the state courts 
and agencies. Between the extremes of “all state” 
and “all federal” law, there were those who thought 
that there was at most a congressional willingness 
to permit states to apply their own law and that there 
were strong arguments in favor of the states apply- 
ing a body of law which consciously protected the con- 
duct protected by the federal act and observed the 
limitations of the federal act on such conduct as rec- 
ognition and organizational picketing, union security 
agreements and hot cargo clauses. This author is 
among the latter group. 

The desirability of uniformity of treatment irre- 
spective of size of business, and uniformity of treat- 
ment irrespective of future NLRB jurisdictional deci- 
sions, argue for adoption of a view that the federal 
act should be applicable to all labor relations in in- 
dustry affecting commerce and that in asserting ju- 
risdiction under section 14(c) state courts and agencies 
should, so far as feasible, recognize federally protect- 
ed rights and privileges and federal restrictions on 
employer and union activities. 

Do the recent decisions of state courts and boards 
indicate that they may be willing to accept this view? 
The overwhelming majority of decisions since 1959 
have applied state law where there was jurisdiction, 
without any suggestion that federal law might be ap- 
plicable or relevant. Three courts have indicated a 
willingness to consider federal decisions in construing 
similar language in state statutes, though not treating 
the federal law as binding, and two labor boards 
appear to have done the same. But as yet no court 
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or board has undertaken to substitute federal for state 
law, and there is no particular evidence of any at- 
tempt to accommodate federal and state law which 
may be in conflict. Indeed, the failure to seek such 
accommodation is most apparent in the California 
cases. 

Three arguments may be made in support of the 
apparent position of the state tribunals that federal 
law is not applicable where the NLRB has declined 
to assert jurisdiction, though such assertion is pos- 
sible: (1) that state courts and agencies are creatures 
of the state and are not empowered to apply federal 
labor law; (2) that state policies in the area of labor 
management relations outweigh federal policies; (3) 
that states lack the facilities for enforcing and im- 
plementing federal labor law. 

The first of these arguments seems contrary to the 
statements of the Supreme Court that federal law is 
as much the law of the state as any other and that 
the courts may not discriminate against it because 
it does not emanate from the state sovereign. 

Second, against the application of federal law in 
state courts there may be marshalled the policies of 
the states themselves as evidenced by specific legis- 
lative enactments and judicial decisions. For example, 
statutes in a number of states permit closed shop 
agreements, while most state laws do not impose the 
same restrictions on picketing for recognition found 
in the 1959 Act. Other state statutes impose greater 
restrictions on secondary pressures than are imposed 
by the federal statute, or require majority approval 
of strikes or notice of a strike not required under 
federal law. 

The lack of federal concern for uniform protection 
of employers and employees in those businesses lack- 
ing a substantial impact on interstate commerce raises 
serious question as to whether state courts or agencies 
should disregard the state labor policy. But a final 
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resolution of the issue may turn on the nature and 
source of that policy. 

Somewhat more difficult to resolve may be the ques- 
tion of what should be done where the state legisla- 
ture has undertaken to prohibit certain types of con- 
duct, leaving other related types of conduct free from 
any specific regulation. In such circumstances the 
objection to imposing federal regulation on state stat- 
utory regulation is as great as substituting federal 
regulation for state regulation. 

The final point in favor of state courts’ nonadop- 
tion of federal law is the absence of the administra- 
tive machinery available on the national level. Some 
courts may fear that in granting a remedy to one 
party to a labor dispute, while lacking procedures 
to resolve the underlying dispute, a greater injustice 
may be done than would be by leaving the parties to 
self-help. This may be particularly true of disputes 
as to recognition of bargaining representatives and 
refusals to bargain. 

The author remains unconvinced that state courts 
are incapable of dealing with labor disputes. It is 
true that they may not always be equipped to per- 
sonally conduct elections, though there is some prec- 
edent for their direction and supervision of elections. 
It should be noted, however, that the NLRB is oc- 
casionally called upon to resolve disputes as to repre- 
sentation without the benefit of section 9 proceedings 
and that it has undertaken in unfair labor practice 
cases under section 8(a)(5) to ascertain both the ex- 
istence of an appropriate unit for bargaining and the 
existence or nonexistence of a majority status on the 
part of the union. By reference to NLRB precedents 
as to the factors relevant to determinations of ap- 
propriate units for bargaining and means of ascer- 
taining majority status of a union, such representation 
issues may be resolved by courts which are now per- 
mitted by section 14(c)(2) to act where the NLRB 
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declines to do so. Even if court supervision of elections 
may prove clumsy, the equity powers of courts should 
be as adaptable to the complex problems of labor re- 
lations as they have been to the settlement of com- 
plicated situations in the areas of sewage disposal, 
ascertainment and protection of water rights, and res- 
olution of conflicting claims to oil and gas. While 
it is conceded that the courts may be unable to re- 
solve all the issues in a labor dispute and indeed 
doubtful that it would be wise for them to undertake 
to do so, inability to ultimately resolve all issues 
should not deter them from undertaking to give such 
protection to the interests of employers or employ- 
ees as the public policy of the state and nation 
endorses. 


III. CONCLUSION 


This study of the issues of jurisdiction over labor 
cases and the law to be applied by state tribunals 
has resulted in no simple and easily applied rules 
for resolution of the problems. What runs through 
each of the problems are conflicting demands: a de- 
sire for uniformity of treatment for employers and 
employees engaged in industries affecting commerce, 
and a need for some protection of employer and em- 
ployee interests. What the author has sought to de- 
velop are some guidelines by which the state tribunals 
may resolve these conflicting demands. Congress has 
indicated its willingness to have uniformity bow to 
the need for protection by permitting state courts to 
act in certain areas. It is not believed that this re- 
quires the states to disregard entirely the federal law 
where they are free to assert jurisdiction. 











Union Settlement of Disputes, the 
Rights of Members, and the Role of the 
Doctrine of Exhaustion of Remedies * 


Development of a Bill of Rights for Labor 

For many years there has been a growing concern 
over the manner in which at least some unions ad- 
minister their internal affairs; and by the early 
1940s, as a result of the spread of unionism and the 
growth of union power, an awareness of the problem 
of union democracy was being generated among the 
American public. 

In 1947, as a part of the Taft-Hartley amendments 
to the National Labor Relations Act, Congress enacted 
measures prohibiting employer discrimination against 
employees working under a union-shop agreement 
who are expelled from their union for reasons other 
than failure to tender initiation fees or periodic dues, 
and making it an unfair labor practice for a union 
to assess an employee working under such an agree- 
ment an initiation fee which is excessive or discrim- 
inatory. 

The real impetus for a bill of rights governing the 
relationship between labor organizations and their 
members began in 1957 when the Senate Select Com- 
mittee on Improper Activities in the Labor or Man- 
agement Field, popularly known as the McClellan 
Committee, commenced its activities. The investiga- 
tions of this committee served as a focus for much of 
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the pressure then being exerted upon the Congress for 
stricter regulation of internal union affairs. 

Karly legislative attempts to carry out the broad 
recommendations of the McClellan Committee were 
criticized for their failure to include a specific bill of 
rights provision. The appearance of such a provision 
for consideration as part of the more comprehensive 
legislation then being studied was initiated by Sena- 
tor McClellan. On August 12, 1959, a bill was offered 
which contained provisions resembling, for the most 
part, the McClellan proposal as amended by the 
Kuchel substitute. These provisions were accepted in 
a Conference Report adopted by both houses of Con- 
gress and were enacted as Title I of the Labor-Man- 
agement Reporting and Disclosure Act of 1959 (here- 
inafter referred to as LMRDA). 

The passage of the LMRDA by no means repre- 
sented the earliest protection afforded by govern- 
ment to the rights described therein. Indeed, these 
rights had long been recognized and sought to be pro- 
tected judicially to an extent which makes it reason- 
able to view Title I as little more than a codification 
of general concepts and principles which, at the date 
of enactment, were already established in the courts 
of the federal government and among the several 
states. The emergence of positive legislation seems 
to have resulted from a need for more effective en- 
forcement rather than from any need for new rules; 
and the most notable contribution of the LMRDA may 
prove to be the establishing of a uniform national 
policy which will strengthen but not fundamentally 
alter the role of the courts. 


Exhaustion of Remedies Requirement as Judicially 
Advanced 

In the judicial settlement of claims brought by 

members against their union prior to enactment of 

the LMRDA the rule was generally developed and 
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applied that hearing procedures available within the 
union had to be exhausted before the aid of the 
courts could be invoked. Most litigation by members 
seeking to protect or vindicate their rights within a 
labor organization tends to arise in a context involv- 
ing disciplinary action by the organization. Exhaus- 
tion of remedies in this context requires the use of 
appellate procedures established by constitution or 
bylaw at the local or international union level. Ex- 
ceptions to the exhaustion requirement were created, 
however, where disciplinary action was taken by a 
union tribunal lacking jurisdiction under the union’s 
constitution or bylaws, where the discipline was im- 
posed without fair notice and hearing, or where such 
action was otherwise contrary to procedural rules 
established by the union to govern internal affairs. 
Nor was exhaustion required where the remedy pro- 
vided by the union was found to be inadequate, or 
where no remedy was available. In addition, relief 
has been granted initially by the courts where due to 
bias it was unlikely that a fair union hearing could 
be had, or where the union procedure appeared unduly 
burdensome. 


Exhaustion of Remedies as Preserved by the LMRDA 

Section 101(a)(4) of Title I of the LMRDA protects 
the rights of union members to sue their union or its 
officers. That same section contains the following 
qualification: 


Provided, That any such member may be re- 
quired to exhaust reasonable hearing procedures 
(but not to exceed a four-month lapse of time) 
within such organization, before instituting legal 
or administrative proceedings against such organ- 
izations or any officer thereof .. . 


Taken by itself the proviso is ambiguous; that is, 
stated alone it is unclear whether the proviso places 
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a limitation upon unions or the courts. Observing 
that the language of section 101 as a whole and, spe- 
cifically, subpart (a) (4) speaks exclusively to what a 
union may or may not do, and considering the partic- 
ular union practice of disciplining members for acting 
too hastily, the ambiguity of the proviso would seem 
to disappear. Nevertheless, two approaches in inter- 
preting and applying the terms of this proviso have 
developed in the courts. 


The Detroy Approach 

Detroy v. American Guild of Variety Artists in- 
volved a proceeding instituted in a federal district 
court by a union member against his union for in- 
junctive relief and damages upon an alleged violation 
of section 101(a)(5) of the act providing specific 
safeguards against improper disciplinary action. The 
trial court ruled that plaintiff had not availed him- 
self of union procedures as required by section 101 
(a)(4) and dismissed the complaint. The court of 
appeals, finding that (1) the violation alleged was 
clear and undisputed, that (2) the injury complained 
of was one which could not be remedied under exist- 
ing union procedures, and that (3) those procedures 
had not been properly brought to plaintiff’s atten- 
tion, reversed the lower court. This holding is limited 
by language stating that the absence of any one of 
these three circumstances might have required a dif- 
ferent result. 

The major assertion in the Detroy opinion, apart 
from the above-mentioned holding, was that the ex- 
haustion requirement is one to be imposed, if at all, 
by the courts. This initial characterization led the 
court to the further conclusions that (1) the four- 
month restriction is a limitation upon the courts, and 
(2) reasonableness of union procedures is not alone 
determinative of whether the courts should require 
their exhaustion. The first conclusion follows logical- 
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ly from the court’s major assertion; and the language 
used indicates further that if at the outset of a case 
it is shown that complete exhaustion of union reme- 
dies necessarily requires more than four months, no 
exhaustion requirement would be imposed. The sec- 
ond conclusion is not compelled by logic and, indeed, 
can be read into the opinion only if one attaches 
significance to the fact that the 101(a)(4) proviso 
speaks specifically to the exhaustion of “hearing 
procedures” and not to the availability of particular 
remedies. 


The Sheridan Approach 


Sheridan v. United Bhd. of Carpenters, Local 626 
was an action brought by a union business agent re- 
moved from office after a finding against him upon 
charges heard before a union trial committee. The 
district court gave judgment for the plaintiff. The 
court of appeals reversed on grounds stated separate- 
ly in two concurring opinions. In one of these opin- 
ions the ground relied upon was plaintiff’s failure 
to exhaust internal union procedures, and it was ex- 
pressly asserted that under the statute the exhaus- 
tion requirement is one to be imposed by the union 
rather than the court. Since the constitution of the 
defendant union contained a provision that required 
members to utilize internal procedures before seeking 
relief from the courts, it was concluded that relief 
was barred by the statute. 





Differences Between the Two Approaches 

Applying the 101(a)(4) proviso as interpreted in 
Detroy it appears that all of the inroads upon the 
exhaustion requirement represented by the pre- 
LMRDA exceptions are preserved as they originally 
existed. If union hearing procedures are found to be | 
reasonable a court may require their exhaustion, but | 
even then some purported defect going to a matter | 
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other than the reasonableness of those procedures may 
be interposed in avoidance of the requirement. In- 
deed, exhaustion is not mandatory in any situation. 
Even where a court wishes to impose the requirement 
it may only do so to the extent that union proce- 
dures are available within a four-month period. 

Under the Sheridan approach a union member seek- 
ing relief for an alleged violation of his Title I rights 
can avoid the exhaustion requirement only upon a 
showing that the procedural steps required of him 
by his union during an initial four-month period are 
unreasonable. A court can make this determination 
simply upon a review of the relevant provisions con- 
tained in the union’s constitution or bylaws. Where 
such a review fails to disclose any basis upon which 
to conclude that to honor a union rule requiring ex- 
haustion of its procedures would be unfair, unduly 
burdensome, or necessarily futile, that rule would be 
honored during the statutory period. At the end of 
that time the court would be free to review other cir- 
cumstances such as those underlying the various pre- 
LMRDA exceptions; and the case might proceed to 
a hearing on the merits or, if no compelling need 
for judicial intervention is shown, further exhaustion 
of union procedures might be required. Thus, the ex- 
ercise of judgment rather than the application of an 
arbitrary time limitation would ultimately prevail un- 
der any given circumstances. 


Conclusion 


Although the Detroy opinion has been cited with 
apparent approval by several district courts, the Sher- 
idan decision is as yet too recent to have acquired 
any visible evidence of acceptance. Just as many 
other of the terms and provisions of Title I are under- 
going a process of developing judicial application, so, 
too, will the exhaustion requirement likely remain a 
matter of some uncertainty in the immediate future. 
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If, however, the fundamental bases of the exhaustion 
requirement in this context continue to be the con- 
servation of judicial resources, the facilitating of ju- 
dicial determination, and the promotion of the estab- 
lishment of democratic procedures within unions, it 
would seem that the Sheridan approach must be ac- 
knowledged as being most appropriate. 























The Question of Managerial 
Prerogatives* 


The question of managerial prerogatives has been 
one of the most controversial issues with which unions 
and management have had to cope. Of late, in some 
collective bargaining relationships, management has 
attempted to regain some of its lost prerogatives, and 
long and costly strikes have resulted. 

One aspect of the prerogative question that has not 
been explored fully is the nature of the legal rights 
both of management and of the employee in the indi- 
vidual employment contract. Much of the discussion 
concerning managerial prerogatives is based on the 
premise that in the absence of the union, and because 
of inherent property rights, management has plenary 
legal authority to direct the enterprise. 

The purpose of this article is to evaluate the validity 
of management’s initial assumption as to the nature 
of its rights in the absence of the union. The respec- 
tive rights of management and of the employee will 
be reviewed in the individual employment relationship. 
As a working hypothesis, this analysis suggests that 
many rights which management perceives to be part of 
its inherent prerogatives have little foundation in law. 


Functional Model 

In the absence of a union, the traditional authority 
model assumed by management, which can be desig- 
nated as functional, has the following characteristics. 





* Condensed from an article by Stanley Young, published in 16 
Industrial and Labor Relations Review 240-253 (January 1963), 
and printed with permission from Industrial and Labor Relations 
Review, Business address: Cornell University, Ithaca, New York. 
Single copy price $1.75. 
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The right to manage derives from the property rights 
of the owners or stockholders. Authority is seen as a 
flow downward through the chain of command from 
the board of directors to the lowest level of manage- 
ment, or the first line of supervision. Insofar as the 
employee is concerned, a superior-subordinate relation- 
ship is assumed to exist. The manager has a legal right 
to direct or command the employee in respect to his 
duties, and presumably the employee has a legal obli- 
gation to obey him. 

The entrance of the union into the business firm is 
viewed by management as a serious abridgment of its 
traditional authority. Whereas in the past manage- 
ment had sole right to determine all the policies and 
methods of the firm’s operation, this authority now has 
to be shared partially with the union—at least in re- 
gard to the issues covered by the labor agreement. 
Management further believes that it retains its tra- 
ditional rights over those issues not covered by the 
labor contract and that it does not have to look to the 
labor agreement to exercise those rights. 

Management views collective bargaining as a threat 
to the institution of private property. If the interest 
of the stockholders is to be preserved, then the utmost 
discretion must be maintained by their representatives. 
As trustee of the stockholders, management is legally 
bound to operate the enterprise in their interest. Con- 
sequently, management believes that it cannot relin- 
quish its decision-making authority to union officials 
who represent a different interest and who, according 
to management, do not have the requisite managerial 
skills to maintain an efficient and profitable enter- 
prise. 


A Legal Interpretation of Managerial Prerogatives 
If management has the prerogatives which it alleges 
to have, then presumably these rights should have a 
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legal basis—either in legislation or the common law. 
As for inherent property rights, the contention is that 
management has been authorized by the stockholders 
to manage the enterprise, including the right to direct 
employee activity. This is not the case. Management’s 
legal rights are restricted to deciding how the prop- 
erty or assets of the firm will be utilized. These rights 
do not include the employee. There is no question that 
management can organize, arrange, and direct the 
machinery, materials, and money of the enterprise; 
however, it has no comparable right to direct the em- 
ployee. 

The stockholders cannot empower management to 
exercise a right which they themselves do not have. 
As far as the employee is concerned, the specific au- 
thorities which have been given to management are 
restricted to the right to enter into an agreement with 
the employee and the authority to use the assets of 
the firm to compensate the employee for his services. 

The employment relationship is legally and eco- 
nomically a buyer-seller one. In the customary verbal, 
or nonunion contract, one finds that the parties have 
agreed to continue their relationship only so long as it 
is mutually beneficial. Each party is free to terminate 
the contract at will. 

Each can suggest changes in the content of the agree- 
ment at any time, which if accepted, become part of 
the agreement. Neither party, however, is bound to 
accept a proposal of the other, and can reject it or 
make a counterproposal. In the absence of a written 
or nonterminal agreement, neither party binds itself 
to a specific future performance. 

To summarize, management has no legal control over 
the employee. Consequently, rights do not arise either 
as a result of the ownership of property or in the 
individual employment. 
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The union’s appearance on the scene in no way af- 
fects managerial property rights. Management re- 
tains the right to decide how the property of the firm 
will be utilized. 

The employee as a seller of labor preserves all of his 
prerogatives, with the exception of those he has spe- 
cifically delegated to his agent, the bargaining repre- 
sentative. Through his agent, the employee maintains 
the right to accept and reject all proffered terms of 
exchange by the buyer. The traditional buyer-seller 
relationship prevails, except that the buyer purchases 
his labor through a single agent. The parties must still 
negotiate the terms of exchange. 

The content of the employment agreement continues 
the same in that it includes the parties’ mutual obli- 
gations, or what the seller will pay for the labor serv- 
ice and, in turn, what specific service the employee 
will perform for that consideration. The parties may 
continue to rely on the instantaneous or verbal agree- 
ment or reduce some phases of the employment to writ- 
ten form. 

Joint determination between management and union 
in the decision-making process is no legal change. 
What has happened is that, through the umon, the 
employee has acquired sufficient economic power to 
exercise the legal right that he has always possessed. 

Management has confused its legal rights and eco- 
nomic power. Under individual bargaining, the buyer’s 
economic power was of such a nature that it often 
enabled him to propose terms on a “take-it-or-leave-it” 
basis. The individual employee, as a seller, had insuf- 
ficient bargaining power to reject a proposal effec- 
tively or to submit counterproposals. The employer 
used economic coercion in the threat of discharge 
rather than legal control to achieve employee com- 
pliance. 
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The buyer of labor came to assume that he was en- 
titled to such a relationship as a matter of legal right, 
instead of recognizing the economic fact that such a 
condition reflected a labor market condition. When 
employees subsequently organized into unions and 
changed the relative bargaining power between buyer 
and seller, employers erroneously interpreted the 
change as a modification of managerial prerogatives, 
rather than a reduction in their economic power. 

The use of economic coercion to achieve more favor- 
able terms of exchange is not unique to the employ- 
ment relationship. Should the opportunity arise, the 
usual action in a buyer-seller relationship is a threat 
by either or both parties to refuse to enter into or re- 
new a contract. 

Authority is usually thought to originate in an ex- 
ternal legal framework—legislation or the common 
law—which establishes superior-subordinate relation- 
ships and in which specific legal rights and obligations 
are fixed and upheld through legal sanctions. 

On the other hand, in exchange relationships there 
are no superior-subordinate roles. Instead, there are 
legal co-equals who voluntarily enter into a contractu- 
al relationship which specifies their respective rights 
and obligations. The parties themselves largely deter- 
mine the rights and obligations, not some external 
authority. The sanctions are purely economic, and con- 
tractual terms are fluid and everchanging. 

If one defines managerial rights to include the use 
of economic coercion or the ability to terminate con- 
tracts, then one would have to regard all exchange 
relationships as authority relationships. However, this 
concept of rights is not only meaningless but contrary 
to accepted usage. 

In summary, the belief that management has inher- 
ent legal rights to direct employee activity is a 
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spurious one. And yet the managerial assertion that 
it has the right to run the organization contains a 
certain economic logic. In the large interdependent 
business firm which hires many employees, it would be 
inefficient and impractical if the manager and em- 
ployee had to achieve a meeting of minds over every 
decision before it could be implemented. 

Furthermore, management frequently takes the posi- 
tion in the ongoing or operating organization that, if 
the enterprise is to function successfully for the bene- 
fit of both the owners or stockholders and the em- 
ployees, management must have a relatively free hand 
to make those decisions necessary to assure the eco- 
nomic continuance of the organization. 

There may be considerable economic merit to these 
contentions, but they have little legal basis. The busi- 
ness firm is a “market place” in which buyers and 
sellers continually negotiate over terms of employment. 
The employee has not assigned his legal rights as a 
seller of his own labor to the manager to be held and 
used in trust for the employee’s benefit. That the par- 
ties are faced with the economic necessity of maintain- 
ing production does not confer upon management the 
right to determine the conditions under which the em- 
ployee will sell his labor. 


Significance 

What are the practical, collective bargaining conse- 
quences of the conclusion that management has no 
legally founded authority to control employees? One 
is that management has no unilateral prerogative to 
change those terms of employment not covered explic- 
itly by the written labor contract without the consent 
of the union. In so stating, one must assume that the 
union is the sole bargaining agent of the employee and 
that it has a responsibility to negotiate all terms of 
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employment in the absence of a management security 
clause. 

Rarely are all terms of employment covered in the 
labor contract. The written labor contract between 
management and union usually includes only those 
terms of employment which the parties have agreed 
should be given fixed status. The parties agree that 
these terms will be settled during the life of the writ- 
ten agreement unless the parties mutually decide to 
change them. 

The terms of employment not covered by a written 
agreement are referred to as the established practice 
between the parties—informal understandings, plant 
practices, plant rules, or the like. 

If a meeting of minds exists, then these understand- 
ings are as binding as the written ones and are part 
of the total labor contract between employer and em- 
ployee. Thus, the scope of the terms of employment 
include all terms of exchange between buyer and seller, 
over which agreement has been reached. 

Management all too frequently takes the position 
that it retains the right to determine those issues not 
covered expressly by the written labor contract. Such 
an assertion, however, confuses the content with the 
form of the labor agreement. The specific form in 
which agreement expresses itself varies with the par- 
ticular issue. Certain understandings will be formal- 
ized and fixed in a written contract, while others may 
be verbal, merely understood or accepted with no time 
duration. Irrespective of the particular form which 
the terms of employment may take, both parties must 
agree to any change in them. 

The absence of a written agreement does not indicate 
that a contract did not exist between the parties. The 
written portion of the labor agreement is merely a 
convenience for the parties. 
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It has been noted earlier that the employer-employee 
relationship can be viewed as a buyer-seller exchange 
which is subject to instantaneous and continual negoti- 
ation. 

In the collective bargaining relationship, the same 
situation prevails. Management has no legal unilateral 
authority to determine terms of exchange merely be- 
cause such terms have not been reduced to a written 
agreement. Those issues not covered by the written 
agreement are subject to continuous negotiation with 
the union. The manager can still make proposals; the 
union can still refuse to accept the proposals or make 
counterproposals. 

Whereas in individual bargaining the manager could 
use economic coercion in the form of discharge to 
achieve his ends, in the collective bargaining relation- 
ship the form of economic coercion is assumed to have 
changed. The strike and lockout now become the eco- 
nomic tools for reaching an acceptable agreement. 

The problem would seem to be that the parties have 
never agreed upon how management’s demands relat- 
ing to the employee are to be processed in the collective 
bargaining relationship. The procedure is well estab- 
lished in terms of the employee or seller’s demands on 
management. At the termination of the written con- 
tract, the employee through the union submits new 
demands. After negotiations, a new agreement is writ- 
ten for a definite period of time. 

Managerial demands, however, are processed quite 
differently. Unless the issue is covered in the written 
contract, each supervisor continues to submit proposals 
or demands to the individual employee in the form of 
instructions or orders. The procedure is not unlike 
that which exists under a system of individual bar- 
gaining. 

By and large, unions have accepted the economic 
fact that terms of employment which relate to the 
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nature of the employee’s service to the enterprise will 
be subject to constant change; and they realize that the 
initiative to make such changes will be taken by man- 
agement. 

The union generally does not insist that all demands 
first be submitted to it for approval before such de- 
mands are accepted. The union does, however, require 
that any unacceptable demand made by a manager to 
an employee can be objected to by the union. The 
union can then insist that bargaining take place over 
the issue, until a mutually satisfactory agreement is 
reached. 

Management has, by and large, accepted the fact that 
it must bargain over union demands which relate to the 
consideration which the employee will receive for his 
services. It has not accepted the union contention that 
it must negotiate over the demands it makes on the 
employee. Management insists that it has inherent 
prerogatives as a purchaser of labor services and that 
the demands which it makes regarding the terms of 
exchange must be accepted by the seller, insofar as 
those demands do not conflict with the written agree- 
ment. 

This prerogative does not exist. Property rights in 
no way confer upon either the buyer or seller the legal 
right to determine the terms of exchange. All terms 
are subject to negotiation; the employer-employee re- 
lationship is no exception. 


Processing of Managerial Demands 


There are three possible approaches to the process- 
ing of managerial demands. First, management’s de- 
mands can be made at the time the union makes its 
demands, and their respective resolutions can be in- 
corporated in the contract. Second, management’s 
demands can be made on a day-to-day basis, and if they 
are met with a union refusal, then management can 
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“lockout,” in the absence of a “no-strike, no-lockout” 
clause. The third and management’s usual approach is 
to continue to make its demands in the same manner 
as if individual bargaining were in effect. 

Management’s suggested changes in the terms of 
employment are submitted directly to the individual 
employee in the form of instructions or orders by the 
supervisor. If the employee refuses to accede to these 
demands, then management utilizes disciplinary 
measures to gain compliance. Given a no-strike and 
arbitration clause, managerial demands ultimately may 
go to arbitration in the form of protest against disci- 
plinary action by management. 

In the collective bargaining situation, the employer 
can no longer discharge at will, but is generally re- 
quired “to show cause.” 

An employee may be disciplined under two differ- 
ent situations. In one case he may be disciplined be- 
cause of a violation of an existing plant rule which 
has been accepted by both management and union. 
Because such established rules are part of the employ- 
ment agreement, the employee would be violating a 
contract that has been accepted. Insofar as it is not 
legally feasible for the employer to compel perform- 
ance or sue for breach of contract, termination by dis- 
charge would seem the logical step. 

The crux of the problem arises when in the second 
disciplinary situation the manager wants to change an 
existent plant rule, a change which both the employee 
and union reject. Can a discharge be used in this in- 
stance and be upheld by an arbitrator? 

There is little agreement upon how such an issue 
should be handled by the arbitrator. On the one hand, 
management alleges that it retains the right to set 
conditions of employment not covered by the written 
agreement, thus justifying the discipline. On the 
other hand, the union takes the position that unless 
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it implicitly or expressly agrees to any changes pro- 
posed by management, then no change can be made. 
In this case it is argued that the discipline is unjusti- 
fied. These positions appear equally untenable. 

It would seem that the parties have in fact agreed 
that certain terms of employment are subject to day-to- 
day negotiations. And in the event that the parties 
are unable to agree upon the disposition of such is- 
sues, these disputes would be submitted to arbitra- 
tion. 

If we assume that the case is arbitrable, there are 
three possible approaches for the arbitrator. He could 
rule that, since the seller did not agree to the buyer’s 
proposal, no agreement exists and the demands of the 
manager are unenforceable. He could then refer the 
issue back to the parties. Or, second, the arbitrator 
can note that the parties have delegated to him the 
authority to decide such cases on their merit. A third 
and questionable approach is for the arbitrator to 
rule that management retains the right to set condi- 
tions of employment not covered by the written agree- 
ment and that the employee must comply with such 
changes. In these instances, it would appear as if the 
arbitrator were basing his decision on nonexisting 
rights and denying the seller the right to refuse an 
offer made by the buyer. 

Managerial demands could be processed in essen- 
tially the same manner as are those of the union. Man- 
agement’s demands generally relate to changes in 
established plant rules or practices. And when the par- 
ties are unable to resolve such differences through bar- 
gaining, then the lockout or arbitration should be 
made available. Or management could submit its de- 
mands to the union at the time the written contract is 
renegotiated. 

If, however, such demands are submitted on a day- 
to-day basis, then presumably arbitration would be 
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the preferred way of resolving the disputes. The par- 
ties would have to grant authority to the arbitrator 
to determine new terms of employment with respect 
to the issues raised by management. He might use 
such criteria as comparability to practices found in 
similar plants, ability of the firm to compete, and the 
like, in order to determine what the new plant rules 
should be. 

Whether the lockout were used, or arbitration, spe- 
cific contractual terms would result, which the em- 
ployee would be expected to observe under the threat 
of disciplinary action, just as the employer must ful- 
fill the union demands to which he has agreed. 


Scope of the Written Agreement 


Another controversial issue concerning managerial 
prerogatives relates to the scope of the written agree- 
ment. When the union seeks to bargain over an issue 
which is not included in the written labor agreement, 
management frequently refuses on the basis that by 
such a refusal it preserves its prerogatives. Once 
again management is presuming a functional author- 
ity. The scope of the written labor agreement, how- 
ever, has little relation to management’s property 
rights. 

In discussions of the labor agreement, it is very 
often not clear what is meant by its scope, since two 
concepts appear to be involved. On the one hand, the 
scope of any exchange agreement comprises the re- 
spective mutual considerations and obligations to 
which the parties have agreed at any given time. 
Whether or not these terms have been fixed for a 
definite period is immaterial. 

The other concept views the scope of the labor 
agreement as meaning only those terms which have 
been fixed in the written segment of the terms of em- 
ployment. This concept is erroneous if by scope one 
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means the perimeter of the terms of exchange. Al- 
though one can discuss the scope of the terms of em- 
ployment that are fixed as opposed to those that are 
not, a more precise use of the term scope would relate 
to all terms of employment. 

Because of these two varying concepts, two prob- 
lems may arise. First, either party may demand that 
an issue be bargained over which has never been in- 
cluded in the terms of employment. In this way, one 
of the parties is suggesting that it receive additional 
consideration in return for the obligation it is going 
to assume. 

A second, but different problem, arises when the 
union wants to fix in the written agreement an issue 
which in the past has been negotiated on a day-to-day 
basis. Management’s refusal to bargain over the issue 
would here not have much validity, because manage- 
ment had always bargained over such issues. And so 
the question turns on whether or not certain items 
shall be fixed in the written agreement or negotiated 
on a day-to-day basis. 

Management may not want to have these issues 
fixed in a written agreement and may prefer to con- 
sider them on a day-to-day basis. However, to take 
this position is very different from a refusal to nego- 
tiate. 

As a rule, such issues become subject to bargain- 
ing through the expedient of the employee’s refusal 
to follow an instruction. If disciplinary action is 
taken and a grievance is raised, the issue automati- 
cally becomes bargainable. 

In neither of these situations does the question of 
managerial property rights arise. Regardless of what 
may or may not be included in the labor agreement, 
management remains free to do whatever it decides 
with the firm’s property and is also legally free to en- 
ter into any contractual relationship that it wishes. 
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Only then is the firm legally obligated to observe the 
terms of any contract into which it enters. 

The fundamental issue in the scope question is one 
of economic power rather than legal right. With its 
refusal to bargain over certain issues, management 
is attempting to preserve as much of its traditional 
economic power as it can. However, when manage- 
ment raises the issue of its economic power by assert- 
ing nonexistent property rights, it is introducing a 
spurious issue that can only serve to complicate the 
bargaining process. 

Yet another aspect of the question of scope as it re- 
lates to managerial prerogatives can be viewed in sec- 
tion 8(d) of the Labor Management Act of 1947. This 
section provides that the parties “. . . bargain collec- 
tively ... in good faith with respect to wages, hours 
and other terms and conditions of employment .. .” 
The effect of this section of the Act does not modify 
the analysis of the nature of managerial prerogatives 
presented here. It did not grant to the union a new 
right to bargain over wages, hours, and other terms 
of employment. The union has always had this right. 
The parties remain free to negotiate over and agree to 
any issue of importance. The traditional prerogatives 
of management and employee remain intact. This sec- 
tion does not define the scope of collective bargain- 
ing. 

One might argue that the effect of this legislation 
has been to extend the scope of collective bargaining, 
thereby diluting management’s unilateral right to dis- 
pose of certain issues. If our analysis, however, that 
these rights are nonexistent is sound, such a view of 
the statute would be highly questionable. 

The intent of this legislation, in part, was to re- 
strict the uses to which management could put its eco- 
nomic power; that is, the type of employment con- 
tract that could be made. A proper conclusion would 


72 














MANAGERIAL PREROGATIVES 


be that management’s economic ability to coerce the 
employee was modified by this section, but that man- 
agement’s property rights were essentially unaffect- 
ed. 

A further complication in regard to managerial 
prerogatives is found in the management security 
clauses of many written labor contracts. Management 
generally takes the position that they enumerate its 
existing or residual rights which have not been modi- 
fied by the labor agreement. Insofar as such a clause 
stipulates management’s right to utilize the assets of 
the firm, this is quite true. 

If, however, these same clauses are interpreted to 
mean that management is enunciating its traditional 
right to direct employee activities, this is in error, be- 
cause management has no residual right to determine 
the nature of the services which the employee will 
give. Clearly, in this interpretation of the manage- 
ment security clause, it would appear that manage- 
ment is gaining a right which it did not have in the 
past. 

The union interprets the management security 
clause somewhat differently. It recognizes the eco- 
nomic necessity of management’s exercising initiative 
in the operation of the plant to facilitate the parties’ 
common interest in production and employment. The 
union, however, views these rights as being qualified 
ones, and maintains that if an employee refuses to ac- 
cept a change initiated by management, he can raise 
a grievance and the change will then become subject 
to collective bargaining. 

From this point of view, it makes little difference 
whether or not a management security clause is in- 
cluded in the agreement, because those managerial ac- 
tions which affect the employee remain subject to col- 
lective bargaining. Thus, even though management 
can suggest changes, it cannot implement them uni- 
laterally if the union protests. 
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A clearer understanding is needed as to the rights 
of management who is the agent of the stockholders 
and the buyer of labor; the rights of the employee 
who is a seller and owner of his own labor services; 
and the rights of the union official who is the agent 
of the employee. 


Conclusions 

Concerning the entire area of asserted management 
prerogatives, the motivation of management seems to 
have been its desire to retain the economic power to 
determine the terms of exchange between buyer and 
seller. This attempt has been carried out largely un- 
der the guise of nonexisting rights, and with some 
success. Management has convinced, not itself alone, 
but many arbitrators and union officials as well, that 
it is entitled to such power as a matter of right. And 
yet there is no legal basis for this. Consequently, the 
legal rights both of the buyer and of the seller in the 
employment exchange have not only been confused, 
but in many instances the rights of the seller have 
been ignored or needlessly bargained away. 
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BUSINESS LIQUIDATION AS AN UNFAIR LABOR 
PRACTICE * 


Darlington Mfg. Co., 139 NLRB No 23, 51 LRRM 1278 
(1962). 

In March 1956, the Textile Workers Union of 
America commenced a campaign to organize the Dar- 
lington Manufacturing Co. mill, a branch of the Deer- 
ing Milliken textile empire. In an NLRB supervised 
election held September 6, 1956, the union was 
victorious. The directors met on September 12 and 
resolved to liquidate the mill. Stockholder approval 
was granted on October 17. Production was termi- 
nated on November 24; the machinery and equipment 
of the plant were sold at public auction on December 
12 and 13. 

The Board held Darlington and Deering Milliken, 
Ine. to be a “single employer” and ordered them to 
cease and desist from various unfair labor practices. 
The Board specifically ordered the two corporations 
to make whole the employees discharged by the clos- 
ing of the Darlington Mill for any loss of pay incurred 
and to reinstate those employees. 


Business Liquidation as an Unfair Labor Practice 


The NLRB held that “Darlington’s closing of the 
mill, with its concomitant discharge of employees vi- 








* Condensed from a comment published in 48 Cornell Law 
Quarterly 572-584 (Spring 1963) and printed with permission 
from Cornell Law Quarterly. Business address: Cornell Law Asso- 
ciation, Myron Taylor Hall, Ithaca, New York. 
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olated section 8(a)(3) and (1) of the Act” because 
“a plant shutdown resulting in the discharge of em- 
ployees that is partly due to employees’ union ac- 
tivities constitutes an unfair labor practice.” 

Traditionally, when an employer is charged with 
the commission of an unfair labor practice by alter- 
ing his organizational structure or moving or closing 
down a part of its operations, the NLRB must in- 
vestigate the employer’s motives. The employer’s 
true motive has been the test for ascertaining the 
legality of a plant relocation challenged as an attempt 
by the employer to evade his duty to bargain with a 
union. A move prompted by economic factors is legal; 
a relocation intended to frustrate the rights of the em- 
ployees to bargain collectively pursuant to Section 7 
of the NLRA is illegal. When both reasons for a re- 
location exist, the finding of motive, hard to make at 
best, must now also involve the interplay between the 
legal and the illegal. 

The Board has generally taken the position that if 
a discriminatory motive contributes substantially to 
any act, then the act is an unfair labor practice. The 
court of appeals, on the other hand, have generally 
overruled the Board on this, holding that a valid 
economic reason will preclude liability, even though 
there is also present some illegal motive. 

Therefore, if avoidance of a union is only one factor 
among several other “legal” reasons, a plant shut- 
down followed by removal to a new location could be 
held not to be an unfair labor practice. If not mainly 
motivated by animosity toward unionization, changes 
in methods of operation ought not be treated as unfair 
labor practices. 

The NLRB has replaced this relative approach 
with a “but for” causation test. The Board did not 
deny the validity of the economic factors advanced 
by Darlington. Rather, the Board decided that even 
though Darlington did have economic justification for 
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liquidating, the fact remained that, but for the ad- 
vent of the union, Darlington would not have done so. 

The “but for” test, which the NLRB adopted in 
Darlington, in fact if not in words, fails to recognize 
practical business realities. The advent of a union 
may increase production costs, especially if the union 
has campaigned and been elected on a platform im- 
plying increased costs. Although an employer may 
not have to accede to union demands, a strike can 
also be expensive to an employer. Because of the 
possibility of increased costs, threatened unionization 
of a marginal business may precipitate a change in 
business operations, whether the change is relocation 
or liquidation. Under the Board’s decision in Darling- 
ton, either action would give rise to liability under 
the “but for” test; previous decisions, however, 
would probably find no unfair labor practice under 
the primary motivation test. It must be realized that 
this new test would outlaw many actions by employ- 
ers which have been legal in the past. 


The Employer’s Absolute Right to Go Out of Busi- 
ness 

The Darlington Co. has strongly urged the absolute 
right of an employer to discharge all of its employees, 
close shop, and go out of business for any reason what- 
ever, even including the desire to avoid unionization. 
In the quarter-century since the National Labor Rela- 
tions Act was enacted, this problem had never been 
squarely met. 

In New England Web, Inc., the Board ruled that 
the company had shut down to avoid dealing with 
a union, decided that this was an unfair labor prac- 
tice, and ordered the employer either to resume 
operations or to reinstate the discharged employees 
at one of four affiliated companies. 

But the Court of Appeals for the First Circuit re- 
versed. The court ruled that the finding of unlawful 
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motivation was not supported by substantial evidence, 
and that the company had liquidated because of busi- 
ness considerations. Therefore, the court never 
reached the issue presented by Darlington, that of 
an employer’s absolute right to go out of business. 

At the time the Darlington case was decided, the 
ease law uniformly held that back pay accrual was 
terminated at the time of business dissolution. Dar- 
lington broke from precedent; the Board assessed back 
pay liability against the Darlington Mfg. Co., and 
Deering Milliken, Inc., to make whole the losses sus- 
tained by the employees until they either obtained 
equivalent employment elsewhere, or were placed on 
preferential hiring lists at the other affiliated mills. 

A subsequent NLRB decision has extended the rem- 
edy provided in Darlington to situations which in- 
volve a single business which liquidates in deroga- 
tion of the employees’ rights to organize. Star Baby 
Co., decided January 18, 1963, presented the problem 
of an employer’s right to go out of business in a slight- 
ly different context from Darlington. The Board de- 
cided that the employer had, in fact, discontinued 
his business to avoid bargaining with the union cho- 
sen by its employees. 

Darlington and Star Baby have thus injected an 
entirely new concept into labor law; that business 
liquidation can be an unfair labor practice and the 
employer can be liable for back pay until the em- 
ployees have obtained equivalent employment else- 
where. 

The obvious effect of this new doctrine will be to 
compel employers to bargain with the employees’ un- 
ion. Business liquidation is no longer an acceptable 
alternative to this duty. The back pay order would 
be a substantial inducement for the employer to re- 
sume operations, if the employees had been discrim- 
inatorily discharged. While the employer cannot be 
ordered to stay in business or to resume a discon- 
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tinued business, the back pay order can accomplish 
much the same effect. 


“Single Employer” Status Before the NLRB 

The NLRB found, contrary to two reports by the 
trial examiner, that Darlington, Deering Milliken, and 
several other corporations occupied single-employer 
status as to the employees of the Darlington Manu- 
facturing Company. This status is recognized when 
a certain degree of common ownership and common 
control exists between two businesses. 

Neither the NLRB nor the courts have precisely 
defined the quantum of common control and owner- 
ship necessary to support a determination of single 
employer status. Of necessity, each case must be 
analyzed on its own particular facts. Darlington pre- 
sented a somewhat unusual situation because the hub 
of ownership was not a parent corporation, but in- 
stead, a family, and family ownership does not neces- 
sarily imply harmony or unity of interest. 


Darlington in the Courts 

The Darlington Manufacturing Company has filed 
a petition to set aside the order of the NLRB in the 
United States Court of Appeals for the Fourth Cir- 
cuit, challenging particularly the ruling as to single- 
employer status, and the determination that an em- 
ployer does not have the absolute right to go out of 
business. 

The significant changes which will result in labor 
relations law if Darlington is affirmed, may prompt 
the court to probe rather deeply into the facts of 
the case. The overriding consideration must always 
be the effectuation of congressional intent as mani- 
fested in the National Labor Relations Act. 

For the order of the NLRB to be affirmed, the court 
will have to affirm all three of the Board’s findings: 
that Darlington did not liquidate for economic rea- 
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sons alone, and would not have done so but for the 
advent of the union; that this is an unfair labor 
practice; and that Darlington and Deering Milliken, 
Ine. (and the other affiliated corporations) were one 
single employer. 


Conclusion 

In enacting the NLRA, Congress could not have 
begun to enumerate with precision the various ma- 
chinations which would be utilized by stubborn em- 
ployers to avoid their duty to bargain with unions. 
The goals were set by Congress; the means to attain- 
ment of these goals were left to the NLRB. 

The Board has taken a bold stride toward eliminat- 
ing an obvious idiosynecrasy from labor law. The 
Board has long held that an employer’s threat to go 
out of business should his employees choose to or- 
ganize is an unfair labor practice, for which the rem- 
edy is a cease and desist order. Under pre-Darlington 
law, it was paradoxical that the employer’s threat to 
do what he had a legal right to do could be illegal; 
if the employer carried out his threat and closed the 
shop, the employees were left without a remedy. The 
Darlington and Star Baby decisions, if affirmed, 
should do much to remove this ultimate weapon from 
the arsenal of the recalcitrant employer and to secure 
the workers’ right to organize effectively. 

Because of this recent extension of liability, the 
test used by the NLRB in determining that the Dar- 
lington mill closed to avoid its statutory duty is 
disturbing. A finding that but for the advent of the 
union, the Darlington mill would still be in business 
would seem to be an insufficient basis upon which 
to predicate liability. The NLRB contemplates a dis- 
criminatory motive on the part of the employer, a 
motive not lightly to be inferred. But under the “but 
for” test, a labor law doctrine akin to res ipsa loqui- 
tur supplants affirmative proof of scienter. Apparent- 
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ly the only defense available to the employer would 
be proof that he had made his decision to go out 
of business before the union appeared on the economic 
horizon. It is submitted that a better test would be 
that an employer’s economic judgment, if bona fide 
and reasonable, that his business cannot be operated 
profitably after the advent of a union, should absolve 
the employer from liability for liquidating. Under 
this test, the labor union would be considered as an 
economic reality, as an element in the cost of produc- 
tion. 


NLRB ORDERS PAY FROM DISCHARGE UNTIL 
EMPLOYEES FIND SUBSTANTIALLY EQUIV- 
ALENT WORK TO REMEDY ANTI-UNION 
MILL SHUTDOWN * 


Darlington Mfg. Co., 139 NLRB No 23 (Oct 18, 1962). 


Following a union victory in a hotly contested rep- 
resentation election, the shareholders of the Darlington 
Manufacturing Company liquidated the business. The 
National Labor Relations Board, denying an absolute 
management right to go out of business, found that, 
despite a generally unfavorable economic picture, the 
company would not have shut down but for the union’s 
successful organizational activity; it therefore held 
that the company had violated section 8(a)(3) of the 
Labor Management Relations Act by discriminating 
in employment to discourage union activity. The 
Board imposed on the liquidated company an unprec- 
edented pay liability to continue until the discharged 





*Condensed from a comment published in 111 University of 
Pennsylvania Law Review 672-679 (March 1963) and printed with 
permission from University of Pennsylvania Law Review. Copy- 
right © University of Pennsylvania Law Review. Business ad- 
dress: University of Pennsylvania Law School, 3400 Chestnut 
Street, Philadelphia 4, Pa. Single copy price $1.75. 
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workers could obtain substantially equivalent em- 
ployment. However, since it found that Darlington 
was owned and controlled by a parent company, the 
Board also held the parent liable for pay until it 
offered the discharged workers similar employment 
in its other plants, and ordered the parent to place 
the names of such workers on a preferential hiring 
list. 

It is now settled that an employer cannot threaten 
to shut down should the union win a representation 
election; nor can it bargain over a valid economic 
shutdown by offering to reopen should the workers 
agree to remain unorganized. Although some courts 
have doubted that a total cessation of business opera- 
tions could ever be an unfair labor practice, the effect 
on the employees involved is the same whether the 
company ceases one part of its operations or closes 
completely, although different remedies may be ap- 
propriate for the two cases. Therefore, given a dis- 
criminatory motive and an equally deterrent effect 
on union activity, there should be no greater right to 
abandon all operations than to abandon some. 

The determination whether a particular shutdown 
was discriminatorily motivated is often complicated 
by the necessity of drawing intricate factual infer- 
ences. The bare fact that the shutdown occurs im- 
mediately after the commencement of an organization- 
al drive or after a representation election should not 
alone sustain the factual inference that the closing 
was motivated by a desire to avoid unionization. The 
courts of appeals and the Board have agreed that 
such a shutdown is unlawful when the employer 
fabricates “economic” reasons for its decision, or, 
even though nondiscriminatory reasons existed, when 
the company either threatened to liquidate should 
the union win, or prior to the organizing campaign 
engaged in activities that evidenced a positive intent 
to remain in business. When the employer had con- 
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sidered a shutdown before the advent of the union 
and was able to adduce some nondiscriminatory rea- 
sons for closing, the courts have been reluctant to 
uphold a Board finding that the shutdown was dis- 
criminatory, despite indications that unionization ac- 
tually caused or accelerated the employer’s decision 
to close. 

Part of this reluctance springs from the courts’ 
conclusion that an employer may consider unioniza- 
tion in the abstract as one economic factor justifying 
a shutdown, and thus withhold from the union the 
opportunity to conform its demands to the company’s 
economic condition. On the other hand, the Board 
maintains that unionization alone does not warrant 
the conclusion that demands will be prohibitive. The 
Board’s position does not prevent an employer from 
ceasing business for any legitimate reason, including 
inability to meet wage demands, but rather assures 
workers that a decision to unionize will not of itself 
justify a shutdown, and that the employer will at 
least listen to their collective demands. Even when 
an employer is in economic difficulty, if the Gener- 
al Counsel can show that this same general economic 
situation had not convinced it to close before the union 
activity, the employer should be required to indicate 
the factor, other than unionization, that caused or 
accelerated the shutdown. 

Applying the foregoing considerations to the pres- 
ent facts, even though Darlington was losing money, 
the Board’s decision that the shutdown was discrim- 
inatorily motivated is substantiated by the evidence. 
During the organization drive the company repeated- 
ly threatened to shut down and, prior to the election, 
had spent large sums improving the plant. 

The Board fashioned a new remedy in ruling that 
liability for wages should extend past the date of a 
total shutdown. Remedies which best protect against 
discriminatory closings—those that return the worker 
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to his old job—are impractical in most cases. Recent- 
ly, when the Board sought to enjoin a liquidation 
pending the conclusion of an unfair practice hearing, 
the district court denied such relief since the dis- 
mantling was almost complete and an injunction would 
have been futile. Courts will rarely require an econom- 
ically troubled employer to remain in business for 
the indefinite period necessary to obtain Board deci- 
sion. For obvious reasons the Board itself has never 
ordered an employer to rebuild dismantled operations 
or to reopen a permanently closed plant. Reinstate- 
ment and back pay are, therefore, the principal rem- 
edies for discriminatory closings. 

When an employer ceases all its operations in order 
to avoid dealing with a union, a reinstatement order 
would be impractical and onerous since it would re- 
quire the Board to order the employer to go back into 
business. Before the present case, the Board also re- 
fused to extend past the date of the discriminatory 
closing the monetary liability of an employer that 
closed down entirely. 

The Board’s divergent remedies in two recent cases 
of discriminatorily motivated shutdowns highlight 
the frustration of national labor policy that results 
from not extending pay liability beyond the date of 
closing when the shutdown is complete. In Barbers 
Iron Foundry, since the company had ceased all busi- 
ness operations, the Board rejected as punitive any 
back pay liability past the shutdown date, and in- 
stead applied a pro forma remedy merely requiring 
the employer to notify the discharged workers that if 
business were resumed their names would be placed 
on a preferential hiring list. But, in Bonnie Lass Knit- 
ting Mills, Inc., because the employer continued to 
operate as a jobber after completely abandoning its 
manufacturing business and dismantling its machines, 
the Board ordered reimbursement of forty-seven dis- 
placed manufacturing employees for loss of wages 
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from the time of shutdown until they could acquire 
substantially equivalent employment. Instead of ex- 
amining whether a monetary liability could be borne 
and would be an appropriate remedy in each case, 
the Board automatically dismissed even the possibility 
of indemnification in the case of cessation of all 
operations. 

The Board decision in the present case to continue 
back pay liability beyond the closing date will give 
pause to solvent companies considering hasty shut- 
downs, for stockholders will not share in liquidation 
proceeds until back pay liabilities have been satis- 
fied. Although the liability imposed in the present 
case could conceivably endure for the lives of some 
workers, it is neither punitive nor excessive, since the 
employees are required to take reasonable steps to 
mitigate damages and the Board has retained the 
right to modify or suspend the back pay provisions 
in the event that the company at some future time can 
show that changed economic conditions would have 
forced a shutdown or layoff if operations had con- 
tinued. 


MANAGEMENT RIGHTS—EMPLOYER DOES NOT 
HAVE ABSOLUTE RIGHT TO GO OUT OF 
BUSINESS WHERE DESIRE TO AVOID DEAL- 
ING WITH UNION IS PRESENT * 


Darlington Mfg. Co., 2 Lab Rel Rep (51 LRRM) 1278 
(NLRB Oct 18, 1962). 

In ruling that an employer commits an unfair labor 

practice when he permanently closes down his busi- 

ness to punish employees for having selected a union 





* Condensed from a comment published in 49 Virginia Law Re- 
view 616-621 (April 1963) and printed with permission from 
Virginia Law Review. Business address: Clark Memorial Hall, 
Charlottesville, Virginia. Single copy price $2.00. 
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to represent them, the Board has taken a giant step 
toward curtailing an heretofore sacred management 
prerogative. That an employer’s right to go out of 
business may be compromised may, at first blush, ap- 
pear to be a shocking deprivation of individual liberty, 
yet the Board’s rationale has a logical consistency 
which is appealing. Since it is an unfair labor prac- 
tice for an employer to discharge some employees on 
account of their union activities, the Board reasoned 
that it should be no less violative of section 8(a) (3) 
if he discharges all of his employees for such a rea- 
son. On the other hand, it may be argued that dif- 
ferent considerations are present when an employer 
goes out of business entirely to wash his hands of any 
relationship with a union. Although the goal of fed- 
eral labor policy is to promote collective bargaining, 
it is questionable whether Congress meant to impose 
on all employers within the Board’s jurisdiction a 
public-utility type of duty to remain in business if 
they would rather cease operations completely than 
deal with a union. However, this argument is not too 
compelling in the instant case since the company 
which shut down was merely one part of a larger, 
family-owned complex of textile mills; hence the ul- 
timate “employer” cannot truly be said to have 
ceased all operations, even though the immediate em- 
ployer did go out of business. 

Another important facet of the case is the remedy 
the Board prescribed. Many of the problems of im- 
plementing the order were alleviated by the finding 
of joint responsibility on the part of the Deering, 
Milliken enterprises, since that complex will probably 
provide the pocketbook or employment opportunities 
necessary to fulfill the mandate of the Board. In the 
absence of such a finding, the alternative remedies 
of the Board could be challenged on a number of 
grounds. On the one hand, the order would put in- 
direct pressure on an employer to reopen his business, 
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something the Board could probably not order out- 
right. If the business were not reopened, the order 
would require an employer to recompense losses which 
would accrue in the future, something more akin to 
civil damages than to the traditional “back pay” 
award. It may even be questioned whether there ex- 
ists an “employer,” within the meaning of the act, 
to whom such an order could be directed. Similarly, 
the effect to be given to state laws governing the 
legal existence and liability of a business after dis- 
solution or liquidation would have to be resolved. 
These are just a few of the myriad questions that 
are likely to arise in the future if this precedent is 
relied upon in a single-employer situation. Thus, al- 
though the result is sound and the remedy well- 
tailored to the situation presented in the instant case, 
the application of this remedy to all cases in which an 
employer goes out of business to avoid a union may 
prove to be ill-advised, if not completely unworkable. 


PERMANENT CLOSING OF A BUSINESS DUE TO 
EMPLOYEES’ UNION ACTIVITIES CONSTI- 
TUTES AN UNFAIR LABOR PRACTICE EN- 
TITLING DISCHARGED EMPLOYEES TO 
BACK PAY UNTIL THE OBTAINMENT OF 
SUBSTANTIALLY SIMILAR EMPLOYMENT * 


Darlington Mfg. Co., 139 NLRB No 23, appeal docket- 
ed, No 8906, 4th Cir, Jan 25, 1963. 


Perhaps of equal significance with its holding that 
an employer has no absolute right to go out of busi- 
ness is the Board’s prescription of a remedy for the 





* Condensed from a comment published in 51 The Georgetown 
Law Journal 633-638 (Spring 1963) and printed with permission 
from The Georgetown Law Journal. Business address: The 
Georgetown Law Journal Association, 35B New Street, Worcester, 
Mass. Single copy price $1.50. 
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unfair labor practices committed by Darlington. In 
so declaring Darlington liable beyond the date of ac- 
tual closing until some undeterminable future date, 
the Board clearly declined to follow prior authority. 

It is axiomatic that there should be no wrong cog- 
nizable at law without some remedy. Therefore, any 
holding that going out of business in order to avoid the 
legal obligation to deal with a union is an unfair 
labor practice must be accompanied by an award of 
back pay beyond the date of actual closing. Other- 
wise, the holding on the principle issue would become 
sterile and nugatory. If an employer has no right to 
avoid bargaining with a union by permanently termi- 
nating his business, then his obligation to his employ- 
ees should not end at the closing but should continue 
until such time as they can obtain similar employment 
or until the employer could have legally terminated 
his business. The extension of the back pay liability 
beyond the date of actual closing is a necessary con- 
comitant to the Board’s legitimate discretion to select 
a remedy which will effectuate the policies of the act 
and fit the particular situation of each case. 

However extreme one may consider the remedy pre- 
scribed in the instant case, one must place it in the 
context of the Board’s additional finding that for 
purposes of the act the Darlington Manufacturing 
Company and its parent, Deering-Milliken Company, 
are one corporation and thus are jointly liable for 
the back pay. The refusal of the Board to follow 
the Barbers Iron case loses some of its impact when 
considered in the light of its finding that Darlington 
and Deering-Milliken constituted a single employer 
and that only a part of the employer’s total business 
was abandoned when the operations of the Darlington 
Company terminated. This finding of joint liability 
lessens the thrust of the remedy and creates a ques- 
tion as to whether the Board would have taken the 
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same stand had there been no going business in the 
background. 

The fact of Darlington’s scantily disguised discrim- 
inatory motives provides a firm legal basis for the 
Board’s decision; the fact that the parent corporation 
is still in operative existence, thus providing a source 
for the remedy assessed, gives cogency to the remedy; 
but in the final analysis, though the decision and its 
attendant remedy may be logically sound, they never- 
theless ring somewhat false in the ear of the realist. 
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INTERNAL UNION AFFAIRS 


Hoffa’s Acquisition of Industrial Power * 


This is the first of a two-part series on the Team- 
sters Union, approached in terms of “what hath 


“Condensed from an article by Ralph and Estelle James, pub- 
lished in 2 Industrial Relations 67-95 (May 1963). Business ad- 
dress: Institute of Industrial Relations, 201 California Hall, Uni- 
versity of California, Berkeley 4, California. Single copy price 
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Hoffa wrought.” There is practically no mention of 
court cases and alleged breaches of faith or of law. 
The authors analyse Hoffa’s rise to power, based on 
the Central States Drivers Council, and his continuing 
efforts to remold the union from a collection of in- 
dependent locals with much-cherished autonomy to a 
highly centralized (and effective) organization. Of in- 
terest are descriptions of the leverage techniques 
which have served the Teamsters so well both in 
organizing and negotiating. The October journal car- 
ries the second paper, “Hoffa’s Control Techniques 
in Collective Bargaining.” 


JURISDICTION 


Section 301 and the Primary Jurisdiction of the 
NLRB * 

Professor Sovern ably discusses several cases re- 
cently decided by the United States Supreme Court 
involving the conflict between the Board’s primary 
jurisdiction over matters subject to sections 7 and 8 
of the statute and the doctrine that courts have juris- 
diction to enforce collective agreements. He declares 
that the Court was right “to refuse to import Garmon 
bodily into the contract field, for to do so might well 
cripple the jurisdiction of the courts to enforce col- 
lective agreements.” However, the professor takes 
exception to the Court’s failure to articulate a satis- 
factory rationale. He prefers to leave open the pos- 
sibility of a different outcome “if in some special 
class of cases the need for exclusive NLRB jurisdic- 
tion seems more compelling than the need for judicial 
enforcement of agreements.” Professor Sovern de- 





* Condensed from an article by Michael I. Sovern, published in 
76 Harvard Law Review 529-577 (January 1963). Business ad- 
dress: The Harvard Law Review Association, Gannett House, Cam- 
bridge 38, Massachusetts. Single copy price $1.50. 
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votes a substantial portion of the paper to the search 
for a class of contract cases to which the doctrine 
of primary jurisdiction should be applied—but finds 
none. 


MANAGEMENT RIGHTS 


The Union Challenge to Management Control * 


Professor Chamberlain’s article is the introduction 
to a symposium on management rights and labor ar- 
bitration, encompassing such sticky issues as work 
assignment, assignment of employees in one classifi- 
cation to jobs in another classification, and subcon- 
tracting. He attempts to provide the historical and 
philosophical perspective for the “power struggle” 
over management rights. Management and union po- 
sitions are explored. The author calls for an attempt 
to establish a middle ground between the two extremes. 


PICKETING 


The Labor Board and Section 8(b) (7) ** 


Representative Griffin examines key NLRB deci- 
sions involving interpretation of the provisions of 
section 8(b)(7), including Crown Cafeteria, Blinne 
Construction Company, and Barker Brothers Corpo- 
ration. He maintains that the Board has “blatant- 
ly legislated a new statute...” and that Barker 


* Condensed from an article by Neil W. Chamberlain, published 
in 16 Industrial and Labor Relations Review 184-192 (January 
1963). Business address: Industrial and Labor Relations Review, 
Cornell University, Ithaca, New York. Single copy price $1.75. 

** Condensed from an article by Robert P. Griffin, published in 
40 University of Detroit Law Journal 212-227 (December 1962). 
Business address: University of Detroit School of Law, 651 East 
Jefferson Avenue, Detroit 26, Michigan. Single copy price $2.00. 
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“climaxes a disturbing line of recent decisions which 
gives cause to wonder whether the new Board majori- 
ty really concedes the Constitutional authority of 
Congress to establish policy in the labor-management 
field.” 


WHITE COLLAR UNIONIZATION 


Unionization of White-Collar Employees: Extent, Po- 
tential and Implications * 

Presents a detailed quantitative picture of the grow- 
ing white-collar force and the pattern of union pene- 
tration. Much attention is devoted to the structural 
defects of unions in the field. A major conclusion of 
the authors is that in at least two key white-collar 
fields (office employees, engineers and scientists) 
“the structural patterns emerging at this stage of 
white-collar unionism do not appear to be geared to 
the structural requirements for future union growth.” 
They state: 


With respect to engineers and scientists, it 
would appear that if unions are to make head- 
way with this group, the structural forms that 
are adopted must in some way satisfy this group’s 
strong professional identification. The problem 
with respect to office workers is more difficult 
to define. Office workers, it seems clear, gener- 
ally reflect the non-union tradition. It is not so 
evident, however, that they possess images and 
ties that bind them together and provide a basis 
for any kind of group action along occupational 
lines. The task, then, of union leadership might 
be defined as that of supplanting a relatively 





* Condensed from an article by Benjamin Solomon and Robert 
K. Burns, published in XXXVI The Journal of Business 141-165 
(April 1963). Business address: The University of Chicago Press, 
5750 Ellis Avenue, Chicago 37, Illinois. Single copy price $2.25. 
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weak and diffuse occupational consciousness with 
a stronger one, one which involves a sense of be- 
ing a group with a responsible role in helping 
to shape its own destiny in society. 


Professionalism and Occupational Associations * 
Will Engineers Unionize ** 

Two parts of a symposium on Professional Work- 
ers in Industry concentrate on the problems of the 
engineer. Professor Strauss weighs three develop- 
ments: “(1) the growth of professionalism, (2) the 
development of occupational associations, which are, 
in a sense, a partial substitute for unions in white- 
collar fields, and (3) the growing ambivalence among 
‘in-between’ occupational groups which are not en- 
tirely management, worker or professional.” He cau- 
tions against thinking of engineers as a homogeneous 
class, pointing out the extreme range of backgrounds, 
education and job assignments. The future of white- 
collar and professional unions is linked to “the gener- 
al public attitude toward unions, economic conditions, 
and the level of government space and defense ex- 
penditures.” The professor has “a hunch” that the 
associations which professionals will join “will not 
be affiliated with blue-collar unions or even call 
themselves unions.” 

In a more frontal approach, Professor Dvorak ex- 
plores the experience of engineering unions in the 
postwar period. He states that “maintenance of an 
image of professionalism” is of primary concern, and 
that the threat of being engulfed by large units of 
production workers accounted for the significant 


* Condensed from an article by George Strauss, published in 2 
Industrial Relations 7-31 (May 1963). 

** Condensed from an article by Eldon J. Dvorak, published in 
2 Industrial Relations 45-65 (May 1963). Business address: In- 
stitute of Industrial Relations, 201 California Hall, University of 
California, Berkeley 4, California. Single copy price $1.50. 
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growth of unionism in the forties and fifties. How- 
ever, with the enactment of the Taft-Hartley Act and 
section 9(b), “the principal stimulus to union organi- 
zation among engineers was largely removed.” The 
professor’s conclusions follow: 


Projections suggest that engineers will enjoy 
continued improvement in their relative economic 
position for some time to come. The expected 
shortage of engineers probably will lead to a 
more efficient utilization of engineering talent and 
greater stability of employment for the individual 
engineer. Furthermore, this shortage probably 
will encourage a greater tendency to treat engi- 
neers as professionals. Mass employment and 
specialization probably will continue to cause dis- 
satisfaction, but it seems unlikely that many en- 
gineers believe that unionism can eliminate these 
remaining sources of discontent. 


The empirical evidence strongly suggests that 
unionism among engineers will not gain wide- 
spread acceptance but will continue to decline in 
the foreseeable future. 

































2 








es ate ES NEL : z Seas at 











